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Court of Appeals of the District of Columbia 


No. 5398. ; 

I 

The Claihox Kivek 1\)\ver Company, Ap])|olla]it, 

i 

VS. 

I 

CiEoiioE Otis Smith, Frank K. McXincii, KalPh B. Wil¬ 
liamson, et al.. Constituting- the Federal PowOr Coinniis- 
sion. ' 


a Supreme Court of the District of Columbia. 

In Equity. I 

I 

No. 52024. I 

The Clarion River Power Company, Plaijntiff, 

i 

vs. 

Patrick J. Hurley, Ray Lyman Wilbur, and Arthur M. 
Hyde, Constituting the Federal Power Comniission, De¬ 
fendants. I 

i 

United States of America, | 

District of Columbia, ss: | 

Be it remembered. That in the Supreme Court iof the Dis¬ 
trict of Columbia, at the City of Washington, ii^ said Dis¬ 
trict, at the times hereinafter mentioned, the; following 
liapers were filed and proceedings had in the above-entitled 
cause, to wit: | 
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o 


THE CLABION RIVER POWER COMPANY VS. 


1 Bill of Complaint for InjunctioTi. 

Filed October 24, 1930. 

Supreme Court of the District of Columbia. 

In Equity. 

52024. 


The Clarion River Power Company, Complainant, 

against 

Patru'k J. Hurley, Ray Lyman Wilbur, and Arthur M. 
Hyde, Constituting the Federal Power Commission, De¬ 
fendants. 


The Clarion River flower Company, a corporation, brings 
this, its bill of complaint, against the above named de- 
f(‘n(lants, and respectfully shows unto this Honorable Court 
as follows: 

1. That complainant, The Clarion River Power Com- 
t)any, is a corporation duly organized and existing under 
tlu‘ laws of the State of Pennsylvania and having its princi¬ 
pal ohice in the City of Johnstown, Pennsylvania. 

2. That the defendants, Patrick J. Hurley, Ray Lyman 
Wilbur and Arthur M. Hyde, constitute the Federal Power 
Commission. 


3. That heretofore and on October 13,1922, a license was 
issued by the Federal Power Commission to complainant 
for a water power development known as the Piney Project 
Xo. 309, a copy of which license is hereto annexed marked 
Exhibit A and made a part hereof. 

4. That subsequent to the granting of such license com¬ 
plainant ])roceeded with the construction of a hydro electric 
develo])nu*nt on the Clarion River in the State of Penn¬ 
sylvania and constructed a complete hydro electric 

2 plant, with the necessary reservoir, at a cost to com¬ 
plainant of $11,032,816.57. 

5. Tliat subsequent to the completion of the construction 
of said project and on April 11, 1930, the complainant tiled 
with the Federal Power Commission a statement in dupli¬ 
cate showing tin? actual legitimate cost of construction of 
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said project, addition, or betterment, and the price paid for 
water rights, rights-of-way, lands, or interest in lands, as 
re(iuii*ed by subdivision A of Sectoiii 4- of the Federal Water 
Power Act. | 

(). That on or about the 4th day of August, i 1930, pur¬ 
porting to act pursuant to the authority conferred upon the 
Federal Power Commission, the Accounting Div^ion of the 
P''ederal Power Commission filed with the said Commission 
a rei)ort designated as “Preliminary Accounting Report on 
Actual Legitimate Investment in Original Piney Project Xo. 
30!), Pennsylvania, of The Clarion River Poweii Comi)any, 
Licensee, as of December 31,1925”, that a copy cif such pre¬ 
liminary accounting report was served on complainant on 
or about August 22, 1930, together with a notice^, a copy of 
which is hereto annexed, marked Exhibit B and made a part 
hereof. ! 

7. That said Federal Power Commission assm*ts that it 
lias the power, and it is about to assume the jurisdiction, 
to hold hearings upon the question of the actual; legitimate 
investment of complainant in said Project Xo. 30f) and after 
hearing to determine as to the reasonableness of jhe amount 
of ex])enditures made by complainant, and to make an order 
requiring complainant to enter on its capital accounts repre¬ 
senting its actual legitimate investment in said project, only 
such amounts as are determined bv said Feddral Power 

I 

Commission to be the correct and proper amo[unts to be 
(‘iitered therein. I 

I 

That if said P^'ederal Power Commission is jier- 
3 mitted to assume and exercise the jurisdiction which 
it threatens to exercise as hereinbefore seated, com- 
])lainant will be put to great expense, annoyance and trouble 
in ])roducing before said Commission at the City of Wash¬ 
ington, 1). C., a large number of witnesses and documentary 
evidence. A copy of the notice of said Commission setting 
said matter down for hearing is hereto annexed marked Ex¬ 
hibit ‘W” and made a part hereof. I 

8. That in the event said Federal Power (>onimission is 
jiermitted to assume jurisdiction which it has aisserted as 
aforesaid, the complainant, its officers and agents, will be 
subjected to numerous criminal prosecutions for disobeying 
anv order which the Commission mav assume to make in 

V V ! 

said pr(K*eeding, under the provisions of Section 25 of the 
Federal Water Power Act. i 
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9. On information and belief that the Federal Power 
Commission has no jurisdiction, power or authority to make 
any lawful order requiring* the complainant to enter on its 
eapilal accounts any amounts which said Commission may 
find constitute the actual legitimate investment in said 
project, or to omit or strike from its capital accounts any 
items of expenditure entered therein, either by virtue of the 
Federal Water Power Act or anv other statute, and that in 
making any investigation as to such cost for the purpose of 
making an order with reference thereto, said Commission 
is ])roceeding in excess of its jurisdiction. 

10. 'i’hat on qr about September 19, 1930, complainant 
tiled with said Federal Power Commission a j)rotest assert¬ 
ing that saitl Commission has no jurisdiction, power or 
authority to make any adjudication or order with reference 
to th(* cost of said Project Xo. 309 or to require the licensee 

to omit from its ca])ital account any item of cost 
4 entered therein and that said preliminary accounting 
ri*))<)rt was without authority of law and could not be 

made the basis of anv order bv the Fed(‘ral Power Conimis- 

• * 

sion. A (•()])>* of said protest is hereto annexed, marked 
Fxhihii “D" and made a part hereof. 

11. That notwithstanding the protest of complainant, said 
Ft*(h‘]*al Powm* Commission has fixed X^ovember 5, 1930, as 
a (late for taking testimony on said preliminary accounting 
r(‘))()i*t and has qrdered complainant to pi*oduce evidence in 
sup])()rt of the items of actual legitimate investment set 
forth in tlu‘ stattuneiit thereof filed with said Commission on 
or about A])ril 11, 1930, and threatens to eliminate from 
said statement items totaling $6,387,731.57, unless com¬ 
plainant ])roduces evidence in support thereof and to order 
coni])lainant to eliminate said sum from its capital account 
showing its actual legitimate investment in said Project 
Xo. 30!). 

That said Commission, purporting to act under the 
authoi*ity of tin* Fi*(lei*al Water Power Act, but acting in 
i‘xcess of such authority, has adopted rules of practice which 
provide that in the event that no protest is tiled to a pre¬ 
liminary accounting re])ort the Commission may make such 
final order as may be appropriate, and that unless the 
lic(mse(‘ submits evidence in support of its protest the pro- 
tt*st shall b(‘ deemed to ])e abandoned. 
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12. The complainant further alleges that, iinless re¬ 
strained by this Honorable Court, the said defeiidants in¬ 
tend to and will enforce against the complainant, its officers, 
agents, servants and employees, the various penalties pro¬ 
vided for in said Federal Water Power Act, and intend to 
and will commence and prosecute the vari;ous prose- 
") cut ions provided for in said Act for violaltion of aii 
order of said Federal Power Commissioni; and that 
sneli action on the part of the defendants will necessarily 
and inevitably involve the complainant, its officers, agents, 
s(‘rvants and employees in a multiplicity of legajl proceed¬ 
ings, and that all and singular the damages resulting from 
such acts and ])roceedings would be incapable of aldmeasure- 
nuMit and adjudication at law, and that the complainant 
lias no ade(|uate remedy at law for the redress of the 
gri(‘vances herein complained of. 

Forasmuch, therefore, as your complainant Is without 
renunly in the yiremises e.xcept in a court of equity, and to 
the end that it may obtain from this Honorable jCourt the 
r(*li(‘r to which it is by right and equity entitled, it respect¬ 
fully prays that the above defendants, and each of them, be 
directed full, true and perfect answer to make tjo this bill 
of comiilaint, but not under oath, the answer und^r oath of 
each of them being hereby expressly waived, anji that the 
said defendants, and each of them, their agents,! seiwants, 
employe(‘s and subordinates, and each and every of them, 
bt‘ (‘njoiiu‘d and restrained from in any manner exercising 
any jurisdiction to hold any hearings or to make* aby adjudi¬ 
cation with reference to the cost of said Piney Project Xo. 
'U)t),jor to ]-e(pure the complainant to omit from its capital 
accounts any item of cost entered therein, and jthat com- 
l)lainant may have such other and further reliefl as to the 
Four! may seem just and equitable in the premises. 

Fomplainant further prays that it be granted a restrain¬ 
ing ord(‘]*and pnbiniinary injunction pending the final hear¬ 
ing and decision of this cause, whereby the said d(^fendants, 
their agents, servants, subordinates and employees, and 
each and every of them, be enjoined and ifestrained 
b as hereinbefore prayed, and that upon final hearing 
the said injunction shall be made perpetual. 

Wherefore the complainant prays that a writ of! subpoena 
issue hei*ein directed to the above named defendants and 
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each of them, commanding them on a day certain to appear 
and answer this bill of complaint. 

TIIK (l.AKI()X KIVEK POWER 
POM PAX Y, 

RyJ. E. .McKEXXA, 

Vicc-Prrsi(1(‘}it. 

R()I">ERT F. (HXISWELL, 

Solirifor for Complainant. 

W.M. MARSHALL RFLLITT, 

TRAVIS. PAXSOX A' WALLAC’E, 

Of ('oimseJ for Complaiyiant. 

Exhibit ‘"A.” 

The P^'ederal Power Commission. 


License on Xav.igable Wafers. 
Project Xo. 309, Pennsylvania. 
'Fhe Clarion River Power Company. 


Wliereas. by lAct of Congress, approved June 10, 1920, 
(41 St at. 1003), designated therein as “The Federal Water 
Power Act’’ and hereinafter called “the Act,” the Federal 
Power Commission, hereinafter called “the Commission,” 
is authorized and empowered, inter alia, to issue licenses 
for the purpose of constructing, operating, and maintaining 
dams, water conduits, reservoirs, power houses, transmis¬ 
sion lines, or other project works necessary or convenient 
foi* the deV(‘l()])ment and im])r()vement of navigation, and 
foi' tlu* (Iev(‘l()])ment, tI’ansmission and utilization of pow(‘i‘ 
across, along, from or in any of the navigable waters 
7 of the Ignited States, or upon any part of the public 
lands and reservations of the United States, or for 
the purpose of utilizing the surplus water or \vater power 
from any Government dam; and 

Whereas, on the 21st day of March, 1922, The Clarion 
l\ivt*r Power (V)mpany, hereinafter called “the Licensee,” 
a ])ublic utility corporation, organized and existing under 
the law< of the State of Pennsylvania and having its office 
and principal place of business in the Borough of Foxburg, 
Clarion Co., in said State, filed with the Commission decla- 
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ration of its intention under Section 23 of the Act to con¬ 
struct a dam or other project works across, alohg, over, or 
in Clarion River; and the Commission after investigation 
has found that the interests of interstate or foreign com¬ 
merce would be affected by such proposed construction; 
and 

AVIiereas, the Licensee in accordance with saici finding of 
the Commission has made application in due hnd proper 
form to the Commission for a license for a power project 
designated as Project No. 309 on the records of the Com¬ 
mission, and for authority to construct, maintaih and oper¬ 
ate, in the vicinity of Clarion, in the County of Clarion, 
State of Pennsylvania, certain project works, as hereinafter 
d(‘scribed, necessary or convenient for the development and 
improvement of navigation and for the developnaent, trans¬ 
mission and utilization of power across, along, firom and in 
said Clarion River; and ; 

Whereas, the Licensee has submitted to the Commission 
satisfactory evidence of its compliance with the laws of 
the State of Pennsylvania, as required by Section 9, sub¬ 
section (b), of the Act, and of its ability to finance the con¬ 
struction of said project works; and 
8 Whereas, notice of said application has|been given 

and pul)lished by the Commission, as required by 
Section 4 of the Act; full opportunity has been given to all 
interested })arties to be heard; and no application for said 
l)i*oj(H‘t, or in conflict therewith, has been filed by any State 
or munici])ality; and | 

Wlnu'eas, the ina])s, plans and s])ecifications of said proj¬ 
ect and of said ])roject works, as hereinafter; described, 
have been approved by the Commission, and the plans of the 
dam and other structures affecting navigation; have been 
approved by the Chief of Engineers and the Secretary of 
War; and 

Whereas, the Commission finds that said project, as here¬ 
inafter described, will be best adapted to a confprehensive 
scheme of improvement and utilization of saidj waterway 
foi- the })urposes of navigation, of water power develop¬ 
ment, and of other beneficial public uses, and thatj the license 
will not interfere or be inconsistent with the plurpose for 
which anv i-eservation affected therebv was crekted or ac- 

• • I 

(]Hired; and 


I 


1 
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Wli(*r(‘as, the (’oinniission did on the eleventh day of Sep- 
teml)ei\ find that the contemplated improvement is 

desirable and justified in the public interest for the purpose 
of iniprovinu- or developin.u- a waterway, viz, said Clarion 
River and also Allegheny River for the use or benefit of 
interstate and foreign commerce, a certified copy of the 
records of the Commission containing such finding being 
hereto attached; and 


Whereas, the Licensee, on the 27th day of September, 
1922, pursuant to an authorization of its Board of Directors, 
hereto atta('h(‘d, accepted in writing all the terms and con¬ 
ditions of the Act and of this license; 


Now, therefore, the Commission herebv issues this 
9 license to tlie Licensee for the purpose of construct¬ 
ing, o])erating and maintaining the project works 
hereinafter described, necessarv or convenient for the de- 
velopinent and iinprovement of navigation and for the de- 
velo])ment, traiisniission and utilization of power, across, 
along, from or in,Clarion River; said license, including the 
p(‘riod tiiereof, being subject to all the terms and conditions 
of the Act and of the rules and regulations of the Commis¬ 
sion pursuant thereto in force on the sixth day of June, 
1922. as though fullv set forth herein, which said rules and 
regulations are attached hereto and made a part hereof, 
and ])eing subject also to the following ex])ress conditions 
and limitations, to-wit; 


Arficlr 1. This license is issued for a ])eriod of fifty (50) 
years from the date hereof and for the following described 
project: 


A concrete arch dam about 75 feet high, with Taintor gate 
spillway, and powerhouse immediately below said dam, lo¬ 
cated in Clarion River at a point about IV 2 miles above the 
Lake Krie, Franklin &; Clarion Railroad Bridge and a few 
miles below the town of Clarion, 


all as as more ])articularlv located and described bv the 
following field notes, maps, plans and specifications, desig¬ 
nated and described as follows; 

Exhibit ,1. General ^lap, in 1 sheet, showing; The gen¬ 
eral location of the project. Signed bv F. T. Hepburn on 
May 26, 1922. 
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KxJlihif K. Detailed Map in 1 sheet showing: Project 
area and reseiwoir of the Clarion River Power po. on the 
('larion River near Clarion, Pa. Signed! by F. T. 

10 I l(‘])])iirn on ^lay 26, 1922. | 

ExhUiif L. Plans in 2 sheets as follows: ;Sheet No. 
1 : (leiieral ])lans for ])Ower development. Sheet No. 2: 
Sii])-siirfaee ex])lorations at the dam site, bothl sheets of 
tlie Clarion Rivor Company on the Clarion River near 
(’larion. Pa. Signed l)y F. T. llephnrn on May 2$, 1922. 

Kxhihlt M. SpiHMlicalions as follows: One shjeet. Out¬ 
lining v(‘i*y generally niedianical and electrical dcpiipment. 
Sigiu'd l)v F. Il(‘pl)iirn on .Mav 26, 1922, I 

I 

t 

wliich said ma})s, ])Ians and specifications, approved by the 
Commission through its Executive Secretary on September 
11, 1922, are hereby made a part of this license; aiid no sub¬ 
stantial change shall liereafter be made in said maps, plans 
and s))eci(ications nnlil such change sliall have! been ap- 
])rovc‘d by the Commission, and incorporated in t^s license 
by apju'opriate amendment hereof. 

Article 2. Subject to the provisions of Section 
Act, the ]nc(ms(‘(‘ shall begin the construction of 
(‘el works on or b(*fo]-(‘ June 1, 192.’), shall tlieveaftcn* in 
good faith and with due diligence prosecute such: construc¬ 
tion, and shall (‘onipl(‘te the same on or l)efore Se])lember 
1, 1927. I 

Article .3. Said project works shall be constructed in sub¬ 
stantial conformity with said maps, plans and specifications, 
or changes therein, approved as hereinbefore provided and 
made a ])art of this license. !Minor changes inior diver¬ 
gence from tlie api)roved plans may be made in the 

11 (‘oni’se of construction if such changes will not result 
in decrease in efficien(*y, in material increase in cost, 

or in im])airment of the general scheme of devblopment. 
Any changes made without the prior approval ofithe Com¬ 
mission or of its authorized representative which, in the 
judgment of the Commission, have produced or will produce 
such r(‘sults shall be subject to such alteration as |the Com¬ 
mission may direct. Upon completion of the project works 
tlie Licensee shall submit a map and field notes! showing 
accurately the project boundary and the status j of lands 
within said boundarv. i 


13 of the 
said ])roj- 
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Arficlr 4. The work of const ruction under this license, 
wlietlier or not conducted upon lands of the United States, 
shall be subject to the inspection and approval of the 
United States District Eiii^ineer at Pittsburgh, Pennsyl¬ 
vania, as tlu‘ authorized r(*prcst‘ntative of the (’onnnission 
for such purposes. The Licensee shall notify said repre¬ 
sentative of the date upon which work will begin, and as 
far in advance thereof as said representative may reason¬ 
ably s])ecify, and shall notify him promptly in writino; of 
any sus])ension of construction for a period of more than 
o]ie week, and of its resum])tion and completion. 

Article 5. In so far as any material is dredged or exca¬ 
vated in the ])rosecution of the work herein authorized, it 
siiall be rf‘mov('d and deposited so as not to interfere with 
naviiration and to the satisfaction of said District Einri- 

• K 

neer. 

Article b. Tlie operation of anv naviiration facilities 

« • * 

wliich may be constructed as a part of or in connection with 
any dam or diversion structure built under the provisions 
of this license shall at all times ])e controlled by sucli rea¬ 
sonable rules and regulations in the interest of navi- 
12 gat ion, including th(‘ control of the level of the ])ool 

caused bv such dam or diversion structure, as mav 

• • 

b(* made from time to time bv the Secr(‘tarv of War. Such 

• % 

rules and regulations may include the maintenance and 
o])(‘]‘ation by tl!(‘ licensee at its own expense of such liglits 

and signals as mav b(‘ directed bv the Secretarv of War. 

* • • • 

and such tisiiwavs as mav be tu’escril^ed bv tlie Secretarv 

* « i • » 

of (’ommerce. 

Article 7. Tile LicMUiseo shall construct and install sucli 
applianc(‘s a^ are iKH'ossary for furnishing power for the 
opiu’ation of navigation facilities, including lights and sig¬ 
nals, whether constructed by the Licensee or by the U'nited 
Slates: and shall furnisli free of cost to the United States 
l)ower for the operation of such navigation facilities. 

Article 8. Whenever the Secretarv of War mav deem it 

• * 

nec(‘ss;',ry in th(‘ interest of navigation, tlie Licensee shall 
construct and maintain a sluiceway or other facilities for 
tin* usi‘ of navigation, in accordance with plans to be ap- 
])roved by tlie Uhi(‘f of Engineers, U. S. Army, and the 
Secretary of War. Pmrirjeil: That the Licensee shall not 
be required to spend more than $25,000.00 in the construc¬ 
tion of said sluicewav or other facilities. 
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Arf'iclc It’ and wluni the United States shall under- 
lake to ])rovide navii^ation facilities at said diim, the Li¬ 
censee sliall convey to the United States, free ojf cost, such 
of its lands and riirhts of way and such ri^htjof passage 
ihrongli its dam or other structures as may he required 
to complete such navigation facilities. j 

Arficlr 10. The Licensee shall, whenever th0 Secretary 
of War mav deem it necessarv in the interests' of naviga- 
tion, allow a minimum daily discharge past its dam 
Id equivalent to an average flow of 200 culpic feet per 
s('cond: Provided that when the natural discharge 
of the river at said dam is less than said amount, then the 
discharge shall not he less than the natural discharge. 

Article n. The United States specifically ijetains and 
safeguards the right to use water in such amount, to he 
determined bv the Secretarv of War, as mav he necessarv 
for the operation of any navigation facilities that may he 
consti’ncted under the ])rovisions of this license.! 

ArflcJc 12. The liccmsee shall clear the hottoihs and mar¬ 
gins of all reservoii-s ii]) to high-water level, Ishall clear 
and k(‘(*]) cleai* a sti'i]) of land of adefpiate width|along open 
conduits and along transmission lines, and shall dispose to 
th(‘ satisfaction of said representative of the Commission 
of all t(*m])orary structures, brush, refuse, or hnused tim- 
Ixn* 1 -esul‘iing from th(‘ clearing of lands or frojm the con¬ 
struction and maintenance of said project works. 

Arth-tr 12. In the construction and maintenance of the 

1 

))i‘oj(‘ct works h(*rein s])(‘citied, the Licensee shall place and 
maintain suitable structures to reduce to a reasonable de- 
gr(‘e th(' liability of (‘ontact between its transmission lines 
and t(*legraph, telephone and other signal wires or power 
tI'ansmission lines not owned by the Licensee,! and shall 
also ])lace and maintain suitable structures apd devices 
to reduce to a reasonabh^ degree the liabilitv oflanv struc- 
tnres or wires falling and obstructing traffic andj endanger¬ 
ing life on highways, streets, or railroads. | 

Article 14. For the purpose of determining! the stage 
and flow of the stream from which water is to lie diverted 
for the o])eration of said project works and of the 
14 amount of watei* held in and drawn froin storage, 
the Licensee shall install as early as practiicahle, and 
thereafter maintain, standard staff or recording gages at 
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siu-li ])oints as may l)e ne(*ossary, shall provide for daily 
readiiiiTs of such iraires and for the adequate ratinir of said 
stream at the .i>-airia.i^ station or stations. The Licensee 
shall also install and maintain standard meters adequate 
for the determination of the amount of electric eneriry tren- 
erated by said ])ro.ject works. The number, character, and 
localioi] of ii-aues, ni(‘t(*rs /or other nieasuriiiii* devices, and 
the method of operation thereof may be altered from time 
to lim(‘ if n<‘C(*ssary to sc'ciin* ade<juat(‘ (h‘t(‘rminations: 
but sucli alteration shall not be made exce])t with the ap- 
|)roval of the Commission or its authorized representative 
or upon the syx'yitic direction of the (Commission. The in¬ 
stallation of li'aii’cs, the ratinirs of said stream, and the de- 
te]*mination of the flow thereof, shall be made in coopera¬ 
tion with the Tnited States Oeoloi^ical Surv(‘v and under 
the su])ervision of its District Engineer having charge of 
str(‘am gaging oj)erations in the region of said ])roject; 
and the Licemsee shall reimburse the said Ignited States 
(i(‘ological Surv(‘y for expenses incurred in such coopera¬ 
tion and snp(‘rvision, or for such ])art thereof as said Dis¬ 
trict Engineer may deem ecpiitable in the circumstances. 
Th(‘ Li(*ensee shall keep accurate and sufficient record of 
tlie foregoing determinations to the satisfaction of the 
Commission, shall make return of such records at the end 
of each calendar year, and at such other times as the Com¬ 
mission may reejuire, and in such form as the Commission 
may prescribe. 

Arficlr 1”). The Licensee shall allow officers and employ¬ 
ees'^ of tile Cnitc'd States free and unrestricted access in, 
through and across said ])roject and ])roject works 
lb in the ])erformance of their official duties. 

Article. 1(). Th(‘ Licensee shall be liable for all 
damage's oe*casioneel to the ]n’oj)erty of others by the con¬ 
st rue-t ion, maintenance or o})eration of said project works, 
or of the we)rks appurtenant or accessory thereto, and in 
no event shall the United States be liable therefor. 

Article 17. r])on the completion of the construction of 
said preijeu-t the Licensee* shall file with the Commission a 
state‘me*nt unele*r e)ath in eliqilicate sheiwing the ae-tual legiti¬ 
mate* ce)st e)f ceinstruction thereof as specified in Regulation 
2d, Section 2 of said rule*s and regulations of the Commis¬ 
sion. Such statement shall include all proper and legiti- 
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mate costs, whet her incurred prior to date of Issuance of 
license or on and after such date; and tlie Licensee shall, 
if re(inest(‘d hy the Commission, show separately on such 
stat(*ment tin* itenns and amounts of cost incurrbd prior to 
tlu‘ dati‘ of issnanc(‘ of license, with such other details with 
i‘es])ect thei'eto as the Commission may require.: Each and 
ev(*ry item of (‘ost included in such statement shall be sup- 
])oi-t(‘d by ])i*o])(‘i- voucher or other record: and any such 
vouehei* or r(‘co]*d or certified copy thereof, in jsupport of 
any item pro])erly includable in said cost shall become a 
])ai*t of tli(‘ ])ermanent records of said project abd shall be 
ke))t and retained by the Licensee in the mannbr required 
by the Commission. j 

Article 18. The Li(*(‘nsee shall pay to the Uipted States 
ri^asonabh* annual charges for the purpose of reimbursing 
the Cnited States for the costs of the administreition of the 
Act and foi' r(‘com])ensiiig it for the use, occupancy and en¬ 
joyment of its lands or other property hereinbefore de¬ 
scribed. Th(‘ ])ayment by the Licensee of such annual 
(•harg(‘s for any calendar year shall be rnade to the 
U) Cnited States at the end of the vear, or within thirtv 
days thei‘eaft(*r, n])on bills rendered orj approved 

l)v the Commission. Such charges shall be determined in 
* • • • * ♦ 
accoi'dance with the ])rovisions of Regulation 14 of said 

i*nles and I'egnlations of the ('’ommission, and f(|)r the pur- 

])Oses of such determination the power capacity upon which 

shall be based th(‘ charges for reimbursing tihe United 

States for the costs of administration of the |Act shall, 

snl)j(*ct to the ])rovisions of Section 3 of said regulation 14, 

b(‘ tak(‘n as I'loO hors(‘power. ; 

Arfirlr Ch \Vhenevt*r the Licensee is directly benefited 
by tile construction work of another licensee, a ipermittee, 
or of tin* Unitc‘d States of a storage reservoir or other 
lieadwat(‘r improvement, the Licensee shall reiniiburse the 
owiKM* of siK'h reservoir or other improvement for such 
])art of the annual charges for interest, maintebance, and 
dei)i-(‘ciation thereon as the Commission may deem equi¬ 
table. The propoi’tion of such charges to be paid by the 
Licensee shall be determined from time to time by the Com¬ 
mission. AVhenever such reservoir or other improvement 
is constructed by the Cnited States the Li(*ensee| shall pay 
similai’ charges into the Treasurv of the United States 
n])Oii bills rendered by the Commission. I 


I 
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ArficJr 20. After the first 20 years of operation of said 
1111 ( 1 ( 0 * I his li(‘ens(‘, out of surplus (*aruiiiij:s tliere- 
after, if any, accumulated iii excess of a specified reasou- 
ahle rate of return u])ou the actual, legitimate investment 
of th(* Lic(‘us(‘e; in said ])roject, all as defiu(‘d in and deter¬ 
mined hy the provisions of Regulation 17 of said rules and 
regulations of the C’ommission, the Licensee shall establish 
and maintain amortization reserves which reserves shall. 

in tlu* discretion of the Commission, he held until 
17 the termination of the license or he a])])lied from 
tinu* to time in reduction of the net iiivestnumt. 
Su(*ii specifi(‘(l rat(* of retui’ii shall he one and one-half 
(Cl*) tinu‘s tlu* weighted average annual interi‘st rati* ])ay- 
ahle on the ])arivalue of the hona tide interest-hearing debt 
of tlu* Licensee actually outstanding, in whole oi* in ])art. 
on ai'count of the project pro])ei*ty at the h(*giiiniiig of the 
])ei*iod of amortization and of each calendar year there¬ 
after: such weighted average annual int(*rest rate being 
detei*mined as provided in paragra])hs R and C of Section 
d of said Regulation 17; ProrlfJcd, That, if at the h(‘ginning 
of tlu* period of .amortization or of any calendar year there¬ 
after, the outstanding interest-hearing debt of the Licensee 
on account of the ]u*oject or ])rojects under licensi*, together 
with any other works or ])ro])ei*ty operated in connection 
tlu*r(‘with, is less than 27) ]){*r cent of the actual, legitimate 
investni(*nt of the Licensee in said project or projects, th(‘n 
and in such event for the calendar vear next following tlu* 
sp(‘cified i*ate of return shall he two (2) times tlu* legal rati* 
of int(*i*est in the State of Pennsvlvania. 

Subject to tlu*! provisions of Section h of said regulation, 
tlu* following pro])ortions of such surplus earnings shall !)<* 
])aid into and held in such amortization r(‘S(*rves: Of all 
sur]>lus eai-nings up to and including 2 jx*!* c(‘nt ttpon tlu* 
a<*tual h*gitimate investment, MO ])er cent tlu*i‘eof shall lx* 
so })aid; of all surplus earnings in excess of 2 ])er cent and 
not in exc(‘ss of 4 per cent upon such investment, 7)0 ])er 
c(*nt th(‘]*(*of shall he so '|)aid: of all surplus earnings in (*x- 
c(*ss of 4 pel* cent and not in (*xcess of 0 ]x*i* c(‘nt, 70 p(‘r cc*nt 
th(*i*(*of shall he so paid; and of all sui*]>lus (*arnings 
IS in i‘XC(*ss of () ])er (*ent. 00 ])er cent th(*reof shall he 
so paid : PriH'itJrd : That if at the (*nd of any cal(‘n(lar 
yeai* of the amortization ]x*riod the Commission shall find 
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that the accumulated earnings of the Licensee during the 
])eri()d of operation, including the first twenty ^20) years 
thereof, have not yielded a fair return upon thejactual, le¬ 
gitimate investment' in the project or ])rojects unejer license, 
the proi)ortion of such surplus earnings for such calendar 
year and for succeeding calendar years to be paid into such 
amortization reserves shall be ten (10) per cdiit thereof 
until such time as accumulated earnings of thb Licensee 
re])resent, in tlie judgment of the Commission,| a fair re¬ 
turn upon such investment for such period of operation. 

Arficlr 21. That no lease of said project or pairt thereof, 
wli(‘r(.‘l)y the less(‘(‘ is granted th(‘ exclusive occupancy, ])os- 
scssion or use of ])roject works for purposes of generating, 
1 1 ‘ansmitting or distributing ])ower shall be made without 


; and the 
warrants. 


the prior written approval of the Commissioh 
Commission may, if in its judgment the situationj 
rcMpiiri* that all the conditions of this license, of the Act, and 
of said 1 ‘ules and regulations of the Commissio|n shall be 
applicabh* to such lease and to such t^roperty sd leased to 
the same extent as if the lessee were the licensee hereunder, 
Proruh'd, That the provisions of this article sliallj not at)ply 
to ])ai*ts of tin* ])roject or project works which may be used 
by anoth(*r jointly with the Licensee under a contract or 
agrecmiimt whereby the Licensee retains the bccupancy, 
possession, and conti’ol of the ])ro})erty so used and receives 
ade(|uat(* consideration for such joint use, or tp leases of 
land while not required for purposes of generating, trans¬ 
mitting, or distributing power, or to buildings or 
It) other ])rot)erty not built or used for said;purposes, 
or to minor ])arts of the project or project Iworks the 
leasing of which will not interfere with the usefulness or 
eflicient ojKM'ation of the project by the Licensed for said 
l)iir])oses. i 

Article 22. The Licensee shall abide bv such reasonable 

• I 

regulation of the services to be rendered to customers or 
(‘onsumers of power, and of rates and charges of payment 
lh(‘r(‘for, as may from time to time be prescribed by any 
duly constituted agency of the State in which the|service is 
1 ‘endered or the rate charged; and in case of the develop¬ 
ment, transmission, distribution, sale or use ofjpower in 
public service by the Licensee or by its customers engaged 
in ])ublic sei-vice within a State which has not anthorized 
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and (*mi)0\v(‘rc‘d a commission or otiicr ag'cncy or agencies 
williin said Slate to regnlati* and control tlie services to he 
render(‘d hv the Licensee or l>v its custonu*rs (‘imaicod in 
public s(*rvice, or the rati‘s and charges of ))aynient there¬ 
for, or the amount or character of s(‘curitii‘s to be issued 
I)V anv of said parties, it is agreed as a condition of this 
li(*(‘nse that jurisdiction is h(‘reby conferred ui)on tlie Com¬ 
mission, upon coni])laint of any person aggi*ieved or U])o.i 
its own initiative, to exercise such regulation and control 
until such time as the State shall have ])rovided a commis¬ 
sion oi- oth(‘r authoritv for such regulation and control: 
I*rnri(h’(J, That tin* jui’isdiction of th(‘ C’ommission shall 
cease and detiMiinine as to each specitic matttu* of r(‘gidation 
and control ])resci’ibed in this Article* as soon as the State 
shall have ])rovided a commission or authority for the regu¬ 
lation and control of that specitic matter. 

Arfidc '2‘^. With the written consent of tln^ 

120 Licensee*, the ('ommission mav bv order maele under 

% » 

its seal, and after the public notice reejuired by Sec- 
tie)n b e>f the Act, moelify, alter, enlarge or omit, in so far as 
authe)ri7.eel by law, any one or more of the conditions or 
])rovisie)ns e)f this lie*ense. 

Arf/('lr 24. The enumeration herein of any right's reserved 
to the* rniteel States or to any State or municipality under 
tin* Act, or of any ]X‘<iuirement of the Act or of saiel rules 
anel i-e*gulation- of the* (’ommissie)n shall ne)t be ce)nsl i'U(*el in 
any ele*gre*i* as impairing any e)ther reejuirement of said Act 
e)r of saiel regulations. 

In witne*ss whe*re*of the* Fe*ele*]'al Powei’ ('ommis>ioii has 
cause*d its name* anel se*al to be* he*re*to signed and aflixcd 
this thirte*e*nth elav of ()cte)ber, 192*2, bv W. Ke*llv, its Chief 
Lngin(*e*r, acting in the absence* of the Kxe*cutive Secretarv, 
unde*r the* authority of Orelers Xo. 12 of the (’ommission of 
()ctobe‘r (), 1921. 

IsKAL.l i FKDHKAL POWER (MLM.MISSK)X, 

(S.) By W. KELLY, 

(li 'icf lAiff ’nircr, 

In fhr Al^^eiK’n of fJir Exrrufirr Ecrrrtarj)\ 

In te*siimony e)f ac(*eptance of all the terms anel conditions 
of the* Fe*elei-al Water Pe)wer Act of June 10, 1920, and of 
the* furthe*!’ conelitions inp^osed in the fore‘going license, the 
Li<-e*ns(*(*, this 27th elav of September, 1922, has causeel its 
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name and corporate seal to be hereto signed and affixed by 
F. E. Haag, its Vice-President, pursuant to a resolution of 
its Board of Directors, passed on the 2|7th day of 
*21 S(‘]nember, 1922, a certified copy of the record there¬ 
of ])eing hereto attached. ' 

THE CLARION RIVER POWER 

COMPANY, I 

(S.) ByF. E. HAAG, j 

Vice-President. | 

Attest: I 

SEAL. 1 L. A. WOOD, I 

Secretary. ! 


Tin* Clarion River Power Company, Fo:qburg, 

Pennsylvania. I 

I 

I 

()ffi('<‘ of the Secretary, 14 Wall Street, New York City. 

Res(tIi(fio)i of the Board of Directors: 

I 

“Resolved that this corporation. The Claifion River 
Power Company, does hereby accept the licence covering 
Pi*oic*et ir.'lot) PcMinsvlvaiiia, to l)e granted and issued bv the 
Fedei’al Power Commission under the Act of Cdngress ap¬ 
proved dune 10, 1920 (41 Stat. 1063) designated; therein as 
“Idle F(‘d(‘ral Water Power AcC’, in the form: presented 
and subniitt(‘d at this meeting, and all and every the terms 
and conditions of said Federal Water Power Act hnd of said 
lic(‘nse; that the President or a Vice-Presideiit and the 
Seer(‘tai*y or an Assistant Secretary of this corporation, be 
and they are hereby authorized, empowered, and directed, 
in its name and for its account, to accept in writing all the 
tei’ins and conditions of said Act and of said license, and to 
that (‘ 11(1 to ex(*cnte in duplicate the form of acceptance 
attached to said llc(‘ns(‘, and to afiix the cor])orkte seal of 
iliis corijoration tlun’cto, and thereupon to d(‘live^' tin* saim? 
to th(‘ Fed(‘i*al Power Commission; that the form^ of license 
and acceptance presented and submitted, as aforesaid, at 
this nie(‘ting, be and the same are hereby approved; and 
that the officers of this corporation be and they are hereby 
anthoriz(‘d, empowered and directed, in its name knd for its 
account, to tala* any and all such further actibn, and to 

2—5398a i 
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t*xe(‘iit(‘ and deliver aiiv and all sui*li further instruments 
as may, in their judgment, Ije reiiuisile, convenient or proper 
in the premises.” 


This is to certifv that the undersigned is Secretarv of 
The Clarion Kiver Power Company, a corporation of 
2‘J ITmnsylvania; that the foregoing is a true and cor¬ 
rect (•()])>’ of a certain resolution which was duly and 
r(‘anlai*ly adopt(.*d hy the Boai'd of Directors of said cor- 
])oration at a meet ini;’ thereof duly held and convened on the 
27th day of Se})tembei% 1922, at which meeting a quorum 
was present' and voted; that said resolution has not been 
alti*red, revoked or amended in any way whatsoever but is 
in full force and effect; and that the foregoing license and 
acct*ptanc(‘ to which this certificate is attached are in the 
i(h*ntical forms respectively })resented at said meeting of 
thi* Board of Directors and in the forms approved in and by 
said r(*solntion. 

Witness the signatures of the undersigned as Secretarv 
of said i'orporation and its corporate seal this 27th day of 
Se]>tember, 1922. 

[seal.] L. a. wood. 

Secretary. 


Exhibit B. 

Federal Power Commission, Washington, D. C. 

Project Xo. 309. 

The Clarion River Power C’ompany, Borough of Foxburg, 

Clarion C'ountv, Pennsvlvania. 

The (’larion River Power Company, 

Borough of Foxburg, 

Clarion County, 

Pennsvlvania: 

The Clarion River Power Company, 

()1 Broadwav, 

Xew York, X. Y.: 

You are hereby notified that the Accounting Division of 
the Federal Power Commission has comi)leted a Prelimi- 
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nary Accountinii’ Heport on the actual legitimate invest- 
nuMit, as of i)t*ccmber 31, 1925, in Original Pin^y Project, 
Xo. 309, In tin* State of Pennsylvania, The Clalrion River 
Power Oompany, Licensee, and that said Preliminary Ac¬ 
counting Report is attached to this notice and nqade a part 
lu*reof. 

In case you fail to file a protest to said Preliminary Ac^ 
counting Report within thirty (30) days from tlie 21st day 
of August, 1930, the matter will be presented to tlie Commis¬ 
sion for such action as may be deemed just and proper in 
tlie premises. | 

Any iirotest filed must conform with the require- 
23 iiKMits of the Rules of Practice and Procedure, copy 
of which is attached. Five (5) copies of any such 
protc'St should be hied for use of the Commission |and a copy 
should b(‘ tiled with the Public Service Commissiejn of Penn¬ 
sylvania. In case you so desire, a protest may be combined 
with a ])etition for hearing. | 

It should be understood that the findings set lout in the 
ac(‘ompanying i-eport represent the conclusions pf the Ac- 
('onntiiig Division on the evidence of record and;the report 
should not be lad’erred to as the decision of the Cbmmission. 

Fxecuted at Washington, D. C., this 21st day bf August, 
1930. i 

(SigiKMl.) F. E. BOXXIeR, 

[skal.J Executive Secretary. 


Inclosnres Xos. 6S46 and 6847. : 

(’(\ Ihiblic Service Commission, Harrisburg: Pennsyl¬ 


vania. 


Exhibit ‘‘C.” 


F(*(U*i'al Power Commission, Washington, t). C. 

In r(‘ Matter of The Clarion River Power Company, Project 
Xo 30!), Borongh of Foxburg, Clarion County, Pennsyl¬ 
vania. I 

To Tlu‘ (lai’ion River Power Company, Licenseei: 

I 

Wliei*eas, A Preliminary Accounting Report having been 
IssikmI and smwe^d on the Licensee in the above-entitled 
matter, to which ])rotest has been duly hied, and the matter 
now being readv for hearing: ' 
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X^ow, tlu*r(.*r(n’(‘, ])ui’suaiit to llu* liulos of Practice of tlio 
C'omiiiission, iiotict* Is iiiveii that tli(‘ ahovc-tHititled 

matter is set for hearing before the Federal Power Commis¬ 
sion, or a r(*})i*esentative ther(‘of, in tin* IntiM'ior Building, 
AVashington. D. C., on the oth day of November, 1930, 
24 at 10:00 o'clock A. M. of said day, for the purpose 
of n*ceiving testimonv and exhibits of the Licensee 
in snpt)ort of its said i)rotest tiled herein. The ('ommission 
reserves the 1 ‘ight to offer such testimony and exhibits as 
may be determined at said hearing. 

Dated at AVashington, D. C., October 2, 1930. 

Bv th(‘ Federal PoW(‘i* (Commission. 

(Signed.) M. (c. TV I JOB, 

1 SEAL.J Chief Engineer^ 

In the Absence of the Executive Secretary, 

CC. Pnl)lic Service Commission, Harrisburg, Pennsyl¬ 
vania: Travis, Paxson & Wallace, Sixtv-one Broadway, 
New York, N. Y. 

(CAK:VMC. 

l^XHIBIT “D.” 

Project No. 309. 

The C’larion Kiver Power Company, Johnstown, 

Pennsvlvania. 


'Fo Federal Power Commission, 

Washington, D. C.: , 

In res])onse to the notice of the Executive Secretary of 
Ft‘dei-al Power Commission under date of August 21, 1930, 
ac(‘om])anying the accounting report hereinafter mentioned, 
th(' undersigned. The Clarion River Power Company, 
hereby protests against the approval of the preliminary 
accounting report of the Accounting Division of the Federal 
ih)wer (Commission, made under date of August 4, 
25 1930, insofar as the same recommends the elimination 

of the following items of expenditures of said The 
(’lai’ion Rivei* Pow(‘r (Company from the statemmit of actual 
legitimate investment in original Piney Project No. 309 of 
The Clarion River Power Company (said items described 
as s(‘t forth in said preliminary accounting report): 
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Scliodnle Xo. 1, pre-construction period: I 

(a) Kxpenditures of J. R. Pauli. $448,7--.oO 

Schedule Xo. 2, construction i)oriod. (5,213,904.78 

(jcneral Construction I 

(\>rp.$3,301,426.21 | 

H. D. Walhridge & Co., | 

Inc. 2,984,580.01 

Accounted for durine: | 

1925 .' . . (72,101.44) Cr. ^ 


$6,213,904.78 


(h) r nsnpported Totaling . $1^121,942.67 

(c) Financing . 1^066,166.94 

(d) Operatioii . . I 47,748.88 

(e) X(r)t-Pr(fjrcf . . . 1102,081.89 

(f) Scrriccs . ; 21,000.00 

(ix) (inifcral FHf/inc(^riiiff and Snpcrri- ! 

sinii (/f<‘in Xn. 3:C. 2|55(),O0().()() 

(//) I.and PnrcJiascs and I)aniagcs {Hon \ 

A'o. 34) .'. 1152,799.85 

(i) Ffpfipnicnt, n(d charges (Item No. 93) 1150,483.05 

(j) Clarion IIV//cr Pom pang Improve- ; 

}nenfs (Hem Xo. 94). 1263,160.25 

(k) rnclaimcfl Wages (Item No. 100)... 1,612.68 

(l) Fnaccnnnfcd for (H<'m No. 101) ... i 44,736.81 

(in) Scrriccs of If. I). Walhridge S Co., 

Inc .’.‘. 1800,000.00 


26 Item Xo. 246 . $300,000.00 

“ 247. ^^00,000.00 

“ “ 248. ^00,000.00 

‘‘ “ 249 100,000.00 


$800,000.00 


This protest is made on the following grounds:! 

(1) That the items above referred to (to the extent that 
the same are included in the “Initial Statement of The 
Clarion River Power Company to the Federal PoKver Com¬ 
mission Showing Actual Legitimate Investment iln Project 


i 

I 


I 
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Xo. .‘>09*' as of December 31, 1925) are reasonable and lej^'iti- 
mate items wliich are a part of the actual legitimate cost of 
construction of said project to The Clarion River Power 
Com|)any. ‘ 

(2) That muler the Federal Water Power Act (approved 
Jun(‘ 10, lt)2()), the Federal Power Commission lias no 
jurisdiction, power or authority to make any adjudication 
or oi‘d(‘r with r(‘fcrence to the cost of said ])roj(‘cl or to 
rtMjuir(‘ the liciuisee to omit from its capital account any 
it(‘m of cost (Altered therein, and that said preliminary ac¬ 
counting r(‘port is without authority of law and cannot be 
mad(^ the basis of anv order bv the Federal Power Com- 
mission. 

TIIF CLARIOX RIVER POWER COMPANY, 
By WM. .MARSHALL BULLITT, 

Ifs Atfn) 

Otliceand post-office address: Intersouthern Building, 

Louisville, Kentuckv. 

* 

TRAVIS, PAXOX & WALLACE, 

C ounsel. 

()ffic(‘ and post-office address: 61 Broadwav, New York, 

X. Y. 

nat(‘d Se])tember 19, 1930. 

27 Unitko Stat?:s of America, 

Sfaf(' of Xnr York, 

('(tid/ff/ of XfH' York, ss: 

J. V. McKenna, being duly sworn, deposes and says: 

I am the Vice-)»resident of the above nanu‘d complainant. 
The darion River Power Company, of Johnstown, Penn¬ 
sylvania, in the above entitled proceeding. I have read the 
foregoing bill of complaint and know the contents thereof, 
and tlu‘ same is true to my own knowledge, e.vcept as to 
those matt(‘rs therein stated to be alleged on information 
and beli(‘f and as to those matters I believe it to be true. 

i J. F. McKEXXA. 
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Sul)scril)ed and sworn to before me this 23rd day of 
October, 1930. | 

[notariat, seal. J KDWARD F. HIJ^ER, 

N(>fai]i/ Public. 

Xew York (>). 01k. Xo. 569, Reo-. Xo. 1 II 1 A. 

Kinirs Oo. 01k. Xo. 127, Reii:. Xo. 1408. 

(3f. Filed Westchester Co. (3k. & Re" 

Otfs. Filed X'assan and SutTolk Cos. 

Oornmission expires March 30, 1931. 
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Order to Shou' Cause. 


Supreme Oourt of the District of Columbia. 


Fcpiity. Xo. 52024. 

The Clarion River Power Company, Complainant, 

a;o:ainst 

Patrick J. Hurley, Ray Lyman Wilbur, and .^rthur M. 

I 

Hyde. Constitilting the Federal Power (^omipission, De¬ 
fendants. 

Order to Show Cause. 

Filed October 24, 1930. 


X'pon consideration of the Bill of Complaint and Petition 
of the Clarion River Power Company filed in|the above 
entitled cause, it is by the Court this 24th day pf October, 
1930, ordered: i 

That the defendants, Patrick J. Hiirlev, Rav Lvman 
Wilbur and Arthur M. Hyde, constituting tlie Federal 
Power (’ominission, and each of them, be and theV are here- 
l)v reoiiired to show cause on or before the third dav of 
Xovember, 1930, why a preliminary injunction pending the 
final hearing and decision of this cause should not be 
grant.ed restraining and enjoining the defendants, their 
agents, servants, siiboi-dinates and employees and each and 
every of them from in any manner exercising I any juris¬ 
diction to hold any hearings or to make any acljudication 
with reference to tlie cost of the Water Power ;Project ot? 
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the ^•oni))Iaiiiant known as Piney Project Xo. 

21) |)i‘ovi(k‘(l that a copy of tlie said Bill of (’oniplaint 
and of this order bo served on each of the said de- 
fc'ndants on or before the 28 dav of October, IDoO. 

WM. IIITZ, 

J usficp. 

Marshal's Return. 

Served a copy of the witliin rule on Patrick J. Hurley 
by servin^n* Lieut. Col. Graham, Judge Advocate Gtui. 
()tlic(‘, 10-25-;>0, personallv. 

EDGAR C. SXYDER, 

r. S. Marshal in and for the Dist. of Colnnthia, 

Rv GKO.’ MeXAMAKA. 

Deputif r. S. Marshal. 

B. 


S(‘rved a copy of the within rule on Arthur H. Hyde by 
serving- Elton L. Marshall, Solr., lOvJ.h-'lO, ]n‘rsoiially. 

EDGAR C. SXYDER, 

r. S. MarsJiaf in and for the Dist. of i'otlonhin, 

Bv E. D.’bOLGEIL 

Depntif r. S. Marshal. 

B. 


Served a coj)y of the within rule on Ray Lyman AVilluir 
10-27-dO, personallv. 

! ‘ EDGAR C. SXYDER, 

U. S. Marshal in and for the Dist. of Cohonhia, 
ByC. G. COAVLEY, 

Depntif r. S. Marshal. 

B. 
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‘>0 Supremo ('’onrt of the District of Columbia 

In Equity. 

Xo. —. 

The Clarion River Power Company, Plaibtiff, 

V. 

Patrick J. Hurley, Ray Lyman Wilbur, and Arthur M. 
Hyde, Constituting the Federal Power Cominission, De¬ 
fendants. i 

I 

Pcfifiou for Leave to Intervene. | 

Filed Xovember 13, 1930. 


* 


To the Honorable the Justices of the Supreme |Court: 

Your petitioner, Judson King, respectfully avers as fol¬ 
lows: 

1. That he is a citizen and taxpayer of the United States 
and of the State of ^Maryland, and is executive manager 
of the Xational Popular Government League, a voluntary 
association, with principal offices at Xo. 637 ^luhsey Build¬ 
ing, Washington, D. C., the said association being com- 
[)osed of more than 750 citizens and taxpav'ers of the 
Cnited States, dispersed throughout a large ipajority of 
tlie several States, some of whom are purchasing electrical 
energy generated by the plaintiff company in this case, said 
citizens and taxpayers appearing herein by representation 
for the reason that the membership of said association is 
so voluminous and so generally dispersed as |to make it 
impracticable to set out in detail in this proceeding the 
name and style of each individual composing tjhe same. 

2. That, by right of participation, as citizens and tax¬ 
payers in the commonwealth of the United Sthtes and of 

the several states in which thev are residents and 
31 particularly by virtue of their right as such citizens 
and taxpayers to share and participate; in the ad¬ 
vantages, accruing to the citizens of the United States, 
and of the several states from the use of hvdro-electric 
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power sites, and I’otainiii'j: the said sites subjoet to 

tile eoiitrol ot' the (hd'eiidaiits in this eaiise they have per¬ 
sonal and individual riirhts in the several matters in con- 
trov(‘i-sy her(‘in, which will entitle them to ap])ear before 
this honorable court to assert and firotect the said rii^hts, 
all as will heiadnafter more fully ap])ear. 

o. That, on Jnne 10, 1920, the Federal Water Power Act 
becann* a law, the intent and ])nrpose of which was to create 
the Fed(‘ral Power Commission with the power and duty 
of permitting’ the develo})ment, use, manufacture, distribu¬ 
tion, and sale of hydro-electric ])Ower under licenses effec¬ 
tually ii’naranti'eino: to your petitioners and to all other 
citizens and taxpayers of the United States and of the sev¬ 
eral states, and to their posterity, an equal share in the 
benetits accrninir from the utilization of said water power 
resonrc(‘s, and to ])rotect your petitioners, the said citizens 
and their ])osterity, a.a’ainst abuses, unfair charges, dis¬ 
criminations and other vicious ])ractices which might result 
fi’orn combinations in resti’aint of trade or from such 
Tnonopoli(‘s as th(‘ develo])ment of the several water power 
projects might tend to create. 

4. That by the s])ecitic terms of the aforesaid Federal 
Water Pow(‘r Act its provisions were made applicable to, 
and the F(‘(h‘ral Power Commission was given jurisdiction 
over, th(‘ lic(*nsing and regulation of water power projects 
on all of the stn*ains of the Fnited States, suitable for the 
trans])ortation of persons or property in interstate or 
foreign commerce. 

o2 '). That, for the pnryiose of enabling the Federal 

I'ower Commission to function properly in the pro¬ 
tection of tli(‘ I’ights and int(‘rest of your petitioners and of 
all other citizens of the United States and of the several 
states, the said Commission was by said Act given and 
delegated full ])oy*er and authority, and the said Act made 
it mandatory on them, to iiupiire into, ascertain, determine 
and tix the actual legitimate, original (*ost of every licensed 
project, as soon as administratively possible after con¬ 
struction. 

6. That the purpose of the said Act in requiring the said 
Fed(‘i’al Power Commission to determine and fix such ac¬ 
tual legitimate, original cost of every power project is in 
order that an authoritative basis might be created for de- 
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terniinin«‘ and ostablishiii" the rates at wh^ch your peti¬ 
tioners and all other citizens and taxpayers!of the United 
States and of the several states miixht purchase electric 
current from the several licensees; and also;in order that, 
on the expiration of the license period, fixecl hy the Com¬ 
mission, not exceeding* 50 years, the said project might be 
recaptured and taken over, by the United States, or by any 
state, or bv anv legal subdivision thereof,land bv them 
operated for the benetit and in the interest! of your peti¬ 
tioners and of all other citizens and tax]5ayers of the 
United States and the several states, at a rgcapture price 
based upon said actual legitimate, original cbst as affected 
by betterments, depreciation and other factors, all as pro¬ 
vided by said Act. | 

7. That, under the authority of said F^ederal Water 
Power Act, the plaintiff in the above entitled cause, to-wit, 
the Clarion River Power (^ompany, applied! for and pro¬ 
cured from the said Commission a license tp develop and 
o])erate on the Clarion River, a stream located in the State 
of Pennsylvania, the waters of whicjh empty into 
the Allegheny River and thence into tlie Ohio River, 
and acting under and in conformitv ^vith the terms 

• j 

of said Act and license the said plaintiff has proceeded 
with and completed its project works, and,! for approxi¬ 
mately eight years, has been engaged under! and 

the li(‘ense issued in conformity therewith, iin the manu¬ 
facture, distribution, and sale of electricity. I 
S. That, although the said plaintiff, acting liindei* the said 
Fedei’al Water Power Act and license, has for more than 
eight years last ])ast y:)rofited by the operatioip, distribution 
and sale of the electrical energy so generated, distributed, 
used and sold, nevertheless the plaintiff has failed, refused 
and neglected to conform to the provisions of| the said Fed¬ 
eral Water Power Act and has declined and Refused to ad¬ 
just with the said Federal Power C.^ommissibn the actual 
legitimate, original cost of the said power fjroject on the 
said (’larion River, and by the above entitled!bill in erpiity 
is seeking to enjoin the said Federal Power Commission 
fi*om determining and fixing the said actual legitimate, 
original cost of the said power project, all of which acts, 
on the part of the plaintiff, are adverse to tlfe interests of 
your petitioners and of all citizens and tax]j)ayers of the 
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riiitcd States and of the several states: wherefore hv vir¬ 
tue of tile enjoyment of the ])rotits and beneiits of said 
license, the jilaintift’ should be estopped from denying the 
right of the said Federal Power Commission to inquire into 
and fix the said actual legitimate, original cost at such 
figures in conformity witli the Act and the license, as would 
be just and fair to both the licensee and to your petitioners. 

That the issues framed in this suit constitute a con¬ 
troversy between the plaintitT and the several members of 
the said Federal Power Commission in which vour 
24 ])(‘titioners are financially and directly interested; 

that the interests of your petitioners are adverse to 
those of tlu‘ ])laintiff herein, and are also diverse from 
those of the several defendants: and further the rights and 
interests of your ])etitioners are rendered ])articularly ad¬ 
verse to the d(‘fendants by virtue of a certain opinion of 
the Attorney General of the Cnited States issued Septem¬ 
ber H), IfiMO, which o})inion is hereto attached, made a part 
hen*of, and marked Exhibit A. 

in. 'riiat the f()rc(‘ and <‘ffect of the said opinion, which 
by its terms applies to th(‘ Xew Kiver in Virginia and West 


Virginia, is to hold that the Federal Water Power Act 
gives th(‘ United States no power to include in licenses for 
su(*h str(*ams as the Clarion River anv conditions or re- 
<jui]-(‘m(‘nts for fixing the actual legitimate, original cost 
of project works constructed under the license, and to inti¬ 
mate that any othep inter])retation of said Act would make 
it unconstitutional pro laufo, and to hold further that Sec¬ 
tion Ifi-i of said Act, ])at(‘ntly inapplicable, must be in¬ 
voked in sr.ch cases. 

n. That ]H‘titioner is advised and believes and avers, 
that the ]daintiff in })aragraph 9 of his bill raises and is 
preparing to raise the (piestiou of the constitutionality of 
the said F(‘deral Water Powcu- Act, and the power of the 
Commission to require plaintitV to establish the actual 
legitimate, original cost of ])laintiff's project works, under 
the said Act, and that when and if such questions are raised 
in argument, or otherwise, the defendants and their legal 
counsel will be embarrassed, and substantially hampered, 
in defending this suit without combat/ing the said o])inion 
of the Chief Law Officer of the Ignited States, who so ad¬ 
vised the defendants in said opinion, and who selected the 


29 


GEORGK OTIS SMITH ET aE., ETO. 


counsel to defend this cause, and who is therefore 
35 their controlling superior in this defense. 

12. That the interpretation placed! upon said Act 
bv the Attornev General of the United States is wholly at 
variance with the spirit, intent and letter of said Act, and 
that said opinion, if followed, is a renunciation of the 
rights of the United States to control utilization of the 
natural hvdro-electric resources of the Unitied States, and 
will deprive the defendants of the right toj supervise the 
])roject costs of the said plaintiff company and other 
licensees, disregards the right of your petitioners and all 
other citizens of the United States, and of the several 
states, to participate and share in the utilization of the said 
natural hydro-electric resources, and to be protected 
against unjust, unfair, unlawful and discriniinatory rates, 
and against monopolies and combinations ip restraint of 
trade, and that by virtue of the said opinion of the said 

Attornev (icneral the defendants and their Uttornevs will 

• • 

be embarrassed and hampered in defending! this suit and 
further that, unless your petitioners are perniiitted to inter¬ 
vene, neither the defendants, nor their counsel, can success¬ 
fully and without embarrassment, for the reasons set forth 
above, present to tliis court full and convincpig argument 
with such citation of authorities as will advise this court 
fully in the premises. 

Wherefore, the i)remises considered, yoiiir petitioner 
prays: 

1. That he may bo pei-niitted to intervene 
fen dan t. 

2. That he may be permitted to file such arguments, mo¬ 
tions, answers and briefs during the progress |of this cause 

as to tin* court may seem meet and ])ro))er. 

3() 3. And for such other and further relief as the 

Court mav deem meet and proper. I 

JUDSOX KING. 

()f (’ounsel: i 

GKOKGE W. WOODRUFF, 

BencijVi, Pa., Chief Counsel. | 

EDGAR A. BROWN, | 

Bannrell, South Carolina. | 

HARRY DOERR, | 

Johnsfoivn, Pennsylvania. i 


as t)art- de- 
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HAKOLD EVANS, 

PJi Had el ph ia, Pen n s pi vanla. 

FELIX FRANKFURTER, 

Panthridqe , Massachusetts. 

IIENRV T. ilUNT, 

Xeic York Citip New York. 

NATHAN E. KENDALL, 

I)es Mo hiesy Iowa. 

JERRY A. MATHEWS, 

Washiuqton. D. C. 

JA(J\S()n ‘iL RALSTON, 

Palo Alto. PaUfonila. 

JOSEPH STEIN, 

\Vashhi(}tou. I). (\ 

FRANK P. WALSH, 

Xrir York Cltif, Xeir York. 

HERHERT S. WARD, 

Washiuqffoi, I). C. 

(Orv OF Washington, 

Dlstru t of ('olinuhia, ss: 

1, Judson Kiii^, hoiiii'* lirst duly sworn de]>oso and say 
that I liavi* road tlio t'orei>-()iiif>* petition tor leave to inter- 
vont‘, that I know tlie contents thereof and that same is 
tiaie to my emiain knowleduv except where it appears to i)e 
stall'd on information and ])elief and as to this I verilv 
helii'Ve the same to be true. 

JUDSON KING. 


Subscribed and sworn to before me this 13th day of 
Novi‘mb(*r, 1930. 

FRANK E. CUNNINGHAM, 

Clerk. 

By H. B. DERTZBAUGH, 

Asst. Clerk. 




dh) Robert F. Cog-swell, Esq., 

I’ounsel of record for the Clarion River Power 
C’ompany, 

Tower Building, 

M^ashington, D. C.: 

Please take notice that tlie within and above Petition for 
Leave to Intervene will be brouirht to the attention of the 
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Court for lieariiii** at 10 o’clock A. M., Mondav. Xovember 
17, 1930, or as soon thereafter as Counsel mav be heard. 

HERBERT S. iyXRD, 
CoiDtsel for [Petitioner. 

t 

Service of copy of above petition and noticeiaccepted this 
Xovembcu’ 13, 1930. i 


Coioisel for Clario-n RiveifPou'Cr Co. 

To J. F. Lawson, Chief Counsel, and Charles A. Russell, 
Solicitor, j 

The Federal Power Commission, | 

Washington, D. C.: i 

I 

I 

Please take notice that the within and above Petition for 
Leave to Intervene will be brought to the attention of the 
Court for hearing at-10 o’clock A. ^M., Monday, Xovember 
17, 1930, or as soon thereafter as Counsel niav be heard. 

HERBERT S. WARD, 

Counsel for petitioner. 

Service of copy of above petition and notice acce])ted this 
Xovember 13, 1930. I 
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Counsel for Clarion River Power Co. 
Supreme Court of the District of Columbia. 

In Equity. 

Xo. 52024. 

The C’lahion River Power Company, Complainant, 

vs. ! 

Patrick J. Hcreev, Ray Lyman Wilbur, and ;Arthur 

Hyde, (’onstituting the Federal Power Commission, De¬ 
fendants. I 

Petition for Leave to Intervene. ! 

I 

Filed X'ovember 14, 1930. i 




To the Honorable the Judges of the Supreme C|ourt of the 
District of Columbia: ! 

The petition of the Commonwealth of Pennsylvania by 
its Attorney General respectfully represents th'^t: 
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1. Your petitioner, the Commonwealth of Pennsylvania, 
is one of the original states of the United States of America, 
having its Capital at the City of Harrisburg, Dauphin 
County, P(‘nnsylvania. Your petitioner is charged as 
parois patruc with tlie duty of promoting and safe-guard¬ 
ing the interests and welfare of its citizens and munici¬ 
palities and protecting their rights; and in particular the 
municipalities and the citizens thereof situated in the terri¬ 
tory served by The Clarion River Power Company, the 
eom))lainant in the above case. 

2. On May 2, 1922, the complainant made application to 
tlu‘ Water Supply Commission of Pennsylvania for a per¬ 
mit to construct a dam and a ])ower plant across the Clarion 
River at a ])oint about one thousand eight hundred (1,800) 
f(MM up stream from the township line between Beaver and 
i^aint Townships, and about nine hundred (900) feet down 
stream from the townshi]-) line between Piney and ^lonroe 
Townships, for tlie purpose of developing and supplying 

electrical power for commercial purposes. 
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On October 12, 1922, the said Water Supply 
(’ommission of Pennsylvania issued a permit to the 
<'<)inplainant, subject, inter alia, to the following special 
cuiklition: 


“7. That if the Clarion River, where affected by the dam, 
water storage and submergence of land, is ‘navigable 

watm*,' as detined bv the Federal Water Power Act of June 

« 

Ph 11>3(>, the Permittee shall, before building its dam or 
enjoying any other of the rights and privileges hereby per¬ 
mitted, obtain from the Federal Power Commission a 
license under said Act."’ 


4. Prior to the issuance of the aforesaid permit by the 
said Water Sui)])ly (’ommission of Pennsylvania, the com- 
I)iainant had a])i)lied to the Federal Power Commission for 
a licenst* under the i)rovisions of the Act of Congress aji- 
provikl June 10, 1920 (41 Stat. 1063), and on October 13, 
1922 the Federal Power Commission issued a license to the 


comi)lainant, a cd])y of which license is attached to and 
forms a i)art of the Bill of Complaint. 

5. Subsequent to the granting of said permit by the 
Water Supply Commission of Pennsylvania, and the issu¬ 
ance of said license by the Federal Power Commission, the 
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complainant constructed the dam described ill said permit 
and said license. I 

(). Said dam is wholly within the territorial; limits of the 
Commonwealth of Pennsylvania and the po>ver which is 
“•encrated is supplied directly or indirectly by the complain¬ 
ant to mimicii)alities and the inhabitants thereof in the 
counties of Krie, Crawford, Warren, Forekt, Venan<>o, 
('larion, Jefferson, Clearfield, Indiana, Somerset and Blair, 
witliin said Commonwealth of Pennsylvania. ' 

I 

7. Ciuler the provisions of Section 14 of said Act of Con- 
i*Tess a])proved June 10, 1920, the government pf the United 
States at the expiration of the license granted by the Fed¬ 
eral Power Commission as aforesaid, has the iright to take 
over the i)ro.iect of the complainant heretofore described, 
upon paying the net investment of the complainant in said 
project, not to exceed the fair value of |;he property 
40 taken. | 

8. Under Section 15 of said Act of Congress ap¬ 
proved June 10, 1920, if the United States does not at the 
ex])iration of said license exercise its right to tjake over the 
l)roject of the complainant, the Federal Power|Commission 
is authorized to issue a new license to a new lliceiisee; and 
under Section 7 of said Act of Congress approved June 10, 
1920 the Commonwealth of Pennsylvania and its munici- 
})alities have a preferential right to obtain suclijnew license, 
if at that time they desire such license, upon playing to the 
complainant the amount which would have beeh payable by 
the United States if it had exercised its right of ^-eeapture. 

9. By virtue of the preferential rights granted to the 
Commonwealth of Pennsylvania and its municipalities as 
aforesaid, the Commonwealth of Pennsylvania acting for 
itself, its citizens and municipalities, has a direct interest in 
sustaining the jurisdiction of the Federal Powter Commis¬ 
sion to iiKiuire into, ascertain and fix the amoufit of the in¬ 
vestment of the complainant in the aforesaid project. 

Wherefore your petitioner prays that it may l^e permitted 
to intervene herein as a party defendant; that it be per¬ 
mitted to participate in any and all proceedings and hear¬ 
ings before your Honorable Court, offering sitch evidence 
as it may consider necessary and appropriate, and for such 
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other and further relief as this Honorable Court may deem 
proper and necessary. 

And vour petitioner will ever prav, etc. 

THE COMMONWEALTH OF 
PENNSYLVANIA, 

Pet it loner, 

Bv WM. A. SCHNADER, 

Attorneij General. 

KOSCOE K. KOCH, 

Deputij Attorney General, 

State Capitol, Harrisburg, Pa., 

Solicitor for Petitioner. 


41 UxiTKi) States of America, 

Commonwealth of Pennsylvania, 

County of Dauphin, ss: 

William .\. Schnader, bein^ duly sworn accordin'^ to law 
de])oses and says that lie is tlie Attorney Ceneral of the 

(’oinmonwealth of Pennsylvania: that he is ditlv authorized 

* • 

to make this affidavit on its behalf; that he has read the 
above Petition for Leave to Intervene in the above entitled 
case to which Petition this affidavit is attached, and knows 
the contents of the said Petition; that the alleirations there¬ 
of as far as they .are within the personal knowledge of 
affiant, are true and correct, and as far as they are upon 
information and belief, he verily believes that the same are 
true and correct. 

WM. A. SCHNADER. 


Sworn and subscribed to before me this 14th day of 
November, A. D. 1930. 

[sEAL.l CHARLES P. ADDAMS, 

. Notary Public. 

^ly Commission expires end of next Session of Senate. 
42 In the Supreme ('’onrt of tin* District of (’olninl)ia. 

Filed November 14, 1930. 

(Power of Attorney to Clerk Under Par. 3 <tf Lair Piule 14 
and Par. 3 of Kgnity Rule N<o 70.) 

/, (\)mmonwealth of Pennsylvania, liy C. P. Addains, a 
nonresident of the District of Columbia, residing at Harris- 
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burg. Pa., do- by tlieso presents, irrevocably, iconstitnte, ap- 
])oint, authorize, and eni])o\vr-i* the Clerk of the Supreme 
Court of the District of Coreniibia and hisj successors in 
office my true and lawful attorney and ag-ent, upon whom 
all motions and process issued by any Court] of conpn'tent 
jurisdiction in the District of Columbia may be scu’ved with 
like effect as personal service on me in relation to any suit, 
matter, cause, or thini»’ aff'ectini*- or })ertainin.^’ to the above- 
entitled cause, and further consenting* that such service of 
])rocess and notice shall l)e valid and l)indibi»' and deemed 
personal service on me. i 

COMMONWEALTH OF PENNSYLVANIA, 
By C. P. ADD AMS. I 

i 

I 

Witnessc.9: i 

JOHN W. FIHELLY, I 

Assistaiit r. S. Affonieij, I 
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* 


Now comes the above-named defendantPatrick J. 
Hurley, Kay Lyman Wilbur, and Arthur M. Hlyde, and each 
of them, bv the United States Attornev for the District 
of Columbia, and moves the Court to dismiss the bill of 
complaint filed herein upon the grounds and for the reasons 
herein set forth: | 

1. That the bill of complaint does not stale a cause of 

act ion; I 

2. That the bill of complaint is without e(iipty; 

3. That the Federal Power Commission is a necessary 

party thereto; | 

4. That the United States is a necessary party thereto; 

5. That there is a lack of necessary i)arties defendant: 
G. That the i)roposed action of the defendants is not a 

final proceeding, does not involve a final order of the Com¬ 
mission, and can not be reviewed by the Courts; 

7. That the proposed action on the part of the said de¬ 
fendants is an administrative matter and thiat the Court 

I 

is witliout jurisdiction to control such administration; 
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8. That the proposed action by the defendants relates to 
an investiication only, aiitliO.yized ])y law and not subject 
to control by the Courts; 

9. And for such other and further reasons as niav be 
presented to the Court by counsel in view of the irrele- 

vaneies further appearing in the bill of complaint 
44 filed in tlie above-entitled cause. 

LEO A. ROVER, 

Vnited Sfafe.^ Affornet/. 

JOHN W. FIHELLY, 

Assistant Sfafe,'^ Aftorneif. 

()f (’ounsel: 

(41 AS. A. RUSSELL. 

J. F. LAWSOX. 


Due service of the within and above motion admitted 
and receipt of copy thereof acknowlodi»'ed tliis 14tli day of 
Xovem])e]\ 1930. 

ROBERT F. (WiSWELL, 

, Solid for for Com pJainanf. 

45 In the Supreme Court of the District of Columbia. 

Ecpiity. Xo. 53034. 


The Claihon River I^ower Company, Complainant, 

vs. 

Patrick J. Hurley et al.. Constituting the h"ederal Power 

Commission, Defendants. 


Opinion. 

Filed January 39, 1931. 


# 


Plaintiff The (darion River Power (5)mj)any brought 
this suit in October, 1930 against the then memlH*i-s of the 
Federal Power Commission to restrain them from conduct¬ 
ing in their official capacity a hearing to ascertain the 
original cost and net investment of tdaintiff in a water 
])ower ])roject on the Clarion River, in the state of i\‘nnsyl- 
vania, known as the Piney Project, and constructed under a 
license issued bv the Commission. 
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Plaintiff moved for a temporary injunctjon to restrain 
the holding of the hearing pending the suit, ^nd defendants 
filed a motion to dismiss the bill of complain^. 

The principal ground of defendant’s motion is that the 
Federal Power Commission is authorized by law to hold 
the hearing in question. The case depends!upon the con¬ 
struction to be given to the Act of June 10, 1920 (41 Stats. 
lOCio) commonlv known as the Federal Wateir Power Act. 
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Facts. 


licensee shall 


On October 13, 192*2 the Commission issjued a 50-year 
license to plaintiff Clarion Water Power Company to con¬ 
struct and maintain a water power development on the 
Clarion Kiver, known as the Piney Project, to be com¬ 
menced by June 1, 1923 and completed by| September 1, 
1927. The y)roject was completed within the! time limit. 

Section 4(a) of the Act provides that ill order to aid 
the Commission in determining the net investment of the 
licensee in any ])rojecf the licensee shall upoin oath, within 
a I’easonabh* time after construction of the oitiginal project, 
or any addition, or betterment, file with the iCommission a 
statemcnit, in duplicate, showing the actual Ibgitimate cost 
of sucli project, addition, or betterment. 

The same section also provides that the 
gi'ant to the (’ommission or its agents fred access to all 
l)ooks, records, papers, and documents relating to the proj¬ 
ect. TIu' license to ])laintiff contained a number of other 
conditions hereafter to be mentioned. i 

On A])ril 11, 1930 })laintiff filed with thd Commission 
its statement, in duplicate, as required by | section 4(a). 
Plaintiff alleges that this statement shows th(^ actual legiti¬ 
mate cost of the construction of the project to be $11,032,- 
816.57. i 

By section 4(h) of the statute the Commission is author¬ 
ized to make such rules and regulations as may be necessary 
and pro})er for the purpose of carrying out': the Act. 

The license stii)ulates that it is subject to all, the term- and 
conditions of the Act and of the rules and regulations of 
the (’ommission pursuant thereto in force oni June 6, 1922. 

Regulation 20, section 6, in force on that day, pro- 
47 vides that the Commission reserves to itself the right 
to investigate and make anv lawful order concerning 
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any item or amount included in tlie cost of the original 
project. 

The license also provides (Art. 17) that each item of 
cost sliall he supported by proper voucher or other record, 
and that such voucher or record in support of any item 
pro]>(‘rly includable in said cost shall become part of the 
perrnammt in^cords of said project and shall be kept and 
retained by the licensee in the manner required by the 
(’onnnission. 

I ndcr c(‘i*tain i*ul(‘s of practice and procedure effective 
May 1, it is pi’ovided (Rule XV, ])ars. G, 7, 8) that the 
books, rccoi'ds. and accounts of the licensee sliall be ex¬ 
amined and audit(*d for tlie purpose of verifying the state¬ 
ment to bt‘ filed by the licensee above mentioned; tliat when 
the represemtatives of tlie (Commission shall have completed 
this (‘xamination there sliall lie jirejiared a preliminary 
account and r(‘port setting fortli the items which may be 
p]-ot)(*rIy enl(‘r<‘d in the fixed cajiital accounts of the proj¬ 
ect and the reasons for omitting anv other items claimed 


bv th(* li(*(‘ns(‘e. 
th(‘ iictmsei' and 
to fih‘ a ]>rot(‘st. 


Cojiy of this report is to be served upon 
the latter is allowed 30 davs within which 
If a protest is filed a ])ublic hearing shall 


be <>rder(‘(l and a date set therefor. 


In this case the accounting division of the (Commission 
made an examination and audit of the books, records, and 
accounts of ])laintiff after plaintiff’s report was filed. 

In August, 19.30 the accounting division filed with the 
(Commission its Preliminary Accounting Re])ort on Actual 
L(‘gitimat(‘ Investment in ])laintiff”s ])roject (Ex. E to bill 
of c()m])laint). The accounting division recommended 
(‘liminating from plaintiff's statement of actual Icgiti- 
48 mate investment the total of $6,213,904.78, or ap¬ 
proximately of the amount claimed by plaintiff. 

(C(>py of this report was served on ])laintiff about August 
21, l‘f30 together with notice that in case plaintiff failed 
to file a protest to the report the same would be presented 
to th(‘ (Commission for such action as might be just and 
pro])(‘r: but that in case ])laintifT so desired a ])rotest might 
be combined with the petition for hearing. 

On S(‘pt{‘mber 19,19.30 plaintiff filed with the ('ommission 
a })rotest against the approval of the preliminary account¬ 
ing report in so far as it recommended elimination of any 
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items claimed by plaintiff. The protest was! based on the 
ground that the items were reasonable and legitimate; and 
on the further ground that the Commission! was without 
authority to make any adjudication or order \yith reference 
to the cost of the project or to require plaintiff to omit 
from its capital account any item of cost, and! that the pre¬ 
liminary report was without authority of l^w. Plaintiff 
made no request for hearing. | 

On October 2, 1930 the Commission gav'e notice that the 
matter was set for hearing before the Commission or a 
re])resentative thereof at Washington on November 5,1930. 

On October *24, 1930 this suit was filed tb restrain de¬ 
fendants from exercising any jurisdiction to hold such hear¬ 
ing 01 - to make any adjudication with reference to the cost 
of said project, or to require plaintiff to omit from its 
capital accounts any item of cost entered therein. 

A rough analysis of some of the items in plaintiff’s re¬ 
port, objected to by the accounting division, follows: 
$448,772.50, expenditures made between 1912 and 1922, 
during the preconstruction period; the accounting 
49 division recommends their elimination bn the ground 
that they are wholly unsupported by vouchers. 

The report })ro})Oses to eliminate expenditures during 
the constiTK'tion period aggregating $5,765,132.28. 

These ex])enditures occurred after issue of the license 
which contained the provision that vouchers should be taken 
and ])reserved for every item of expense. It is alleged as 
to items aggregating $1,416,044 that plaintiff jhas not fur- 
nish(Hl supporting evidence of their expenditure. 

$73],lf)0.56 is claimed to represent net interest costs to 
plaintiff on its securities covering the period accounted for. 
This is eliminated because information as to the proceeds 
received from the securities and final disposijtion thereof 
has been withheld from the examiner. i 

$2,550,000 is recommended to be eliminated on the ground 
that it represents profit made on the construction of the 
Piney Project by a construction company which is said 
to be affiliated with plaintiff. | 

$800,000 is recommended to be eliminated oii the ground 
that it re]n-esents profit made by one of the concerns affili¬ 
ated with plaintiff in connection with the sale of plaintiff’s 
securities and the development of the entire project. It is 


I 
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claimed not to be, an item of actual cost of the project it¬ 
self. 

Thus tlie accounting officers report to the Commission 
that about 30% of the actual legitimate cost of the project 
as claimed by plaintiff is in reality profit made by one 
or more cor])orations affiliated with ])laintiff; that about 
15/r of such claimed cost is not supported by vouchers; 
and tliat as to moi-e than bC of ca])ital ex])enditures ])lain- 
tiff refuses to submit to the Commission the evidence in its 
])ossession from which the Commission may deteraiine how 
much of this item was actually expended, 
bo 'riu‘ Commission asserts that the duty is imposed 
upon it to now hold a hearing, take evidence, and 
determine wliether or not these items were actually ex- 
])ended, and whether or not they constitute ]iart of the 
actual legitimate cost. Plaintiff contends that the Com¬ 
mission is whollv, without ])Ower to do anvthing more at 
the present time: and that under the statute the Commis¬ 
sion must wait for at least 20 years and possibly bO years 
b(‘fore it can determine this dispute. 


bl 


Opinion. 


'riu‘ d(‘cision of the question involved requires con¬ 
sideration of the purposes and objects of the Federal Water 
Power Act as well as a careful analvsis of the Act, of the 
rules and regulations issued bv the Commission thereunder, 
and of the conditions contained in the license issued to 
plaintiff. 

'file pur])oses of the Act are stated in Xrir Jersej/ r. 
Sarffoit, 200 U. S. 328, 335.^. It is enough here to say that 
the pur])oses involye the improvement of navigation and de- 
velo])ment of water power from navigable waters or upon 
any ])art of the public domain. 

The Act has two aspects—one general, and the other 
specific. 

The Act provides for investigations by the Commission 
concerning the utilization of the water resources, and con¬ 
cerning tin* water power industry of the United States. 

The Act also imposes upon the Commission broad powers 
and duties with respect to the development and regulation 
of particular water power projects. The present case is 
concerned with this aspect of the statute. 
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power of Coiii>T-oss to regulate navigable waters 
is not expressly granted in the Constitution', but is a power 
incidental to the express power to regulate'commerce with 
fo]*(‘ign nations and among the several states and with the 
Indian tribes." 


Lf'roif r. r. S. 177 U. S. 632. ■ 

A’r/r Jcrsrt/ r. Safqent, 269 U. S. 328; 

(’oustitntion. Art. I, Section 8, Clausp 3. 

i 

I 

Many of tlie water jxiwer sites are located upon tlie public 
lands of the Tnited States. The ('onstitittion, Art. IV, 
Section 3, danse 2, provides that ‘Mhe Congress shall have 
pow(>r to dispose of and make all needful rules and regula¬ 
tions res})ecting tlu‘ territory or other jiropprty belonging 
to tlu‘ lbiit(‘d States.’’ j 

7)2 The subject of the Federal AVate'r Power Act, 
thtn-efore, is one peculiarly witliin tlije province of 
Congress. I 

Th(‘ statute marks a departure in the method of dealing 
with tli(‘ ])nblic domain. So it is particularlv important to 
ascertain the i)nrpose of (’ongress and to j construe the 
statnt(‘ in the light of that jiurpose. I 

It is clear that water power is to be developed by private 
capital but that excessive profits are to be iireyeiited, either 
by regulation of the rates, or recapture of a ibortion of the 
])rofits (*ith(‘r by the states in which the 'projects are 
situated, or by the Fnited States, and by the application of 
th(‘ exc(‘ss ])rofits to tiie i*ednction of the net investment 
in the ])roperty. Finally, at the end of 50 yeafs the United 
States has the ])rivilege of taking over the project at the 
then n(‘t investment. i 

For the ])iir])oses of the Act there are three periods or 
points involved in (‘ach license—the first 20 ygars, the en¬ 
suing 3f) years, and the termination of tlie licenjse period. 

1. During the first period of 20 years excessive profits 
are to be ])revented by permitting rates to be jfixed by the 
state in which tlie project is located; if that s'|tate has not 
created a body with power to fix rates, theii the excess 
lirofits are to be expropriated by the Unitedi States and 
the amount tliereof is to be fixed by the Comniission (sec¬ 
tion 10 (e). i 


I 
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2. Duriiiir the ensuing period of ‘>0 years (known as the 
amortization period) it is provided in the statute that the 
excess profits shall l)e ai')plied in part to reducing the net 
investmcnit (section 10 (d). (This provision is repeated in 
the i*(‘guIations, and is contained in the license to plaintiff). 

The rate of fair return is s])ecified in both the 
').*) regulations and in plaintiff's license to be 1 times 
thi‘ w(*ighted average annual interest rate* payable on 
th(‘ ])ar vabu* of t!u‘ i)ona hd(‘ interest-bearing debt of the 
lic(‘nst*e: (‘Xc(*pt that if such d(‘bt is less than of the 

lic(‘ns(‘(‘'s actual legitimate* investment the rate* of return 
shall b(* 2 time*s the* le*gal I’ate* of interest in the* state* in 
which the* pi-e)je*e't is le)cateel (l\e*gulatie)n 17, se*ction 2; 
Lice*nse*, Article* 20). 

\Vithe)ut stating the* de*tails it is ])rovieleel that eluring 
this ame)rtizatie)n perioel ce*rtain named perce*ntages e)f the 
sui'plus e*arnings shall be a])plieel to certain named ac- 
e-ounts—the* e*ffee*t of them all being to re*duce the net invest- 
me*nt by that i)e*re'e*ntage of this sur])lus. P>ut there* is a 
provise) that if at the enel e)f any calendar year eluring this 
ame)rtization pe*i*i<:)el fJtr ('nunttissioit sjiall fjiaf the <7r- 
rn }H nidi rtj rantlitf/s of flic l‘tcr)}src fh(‘ period of 

openifioii nii'Iiidiiip flie first iprirs Jiare not pieldefl a 
fair refiini upon the aefiKil lepifilUdfr iurostmeut , the* ]»re)- 
portie)!! e)f the* sui'plus e*arnings te) l)e* })aiel inte) the ame)rtiza- 
tie)n re*se*rve*s shall be* a small fraction of the amounts there- 
te)fore* ])re)viele*el until such time as the accumulate*el (‘arnings 
of the* ]ie'e‘nse*e* will be* /// the jud (j m e ut of the (' out mission a 
fair re*tni-n u])e)n sue-h inv(‘stme*nt for the* e*ntire‘ ))e*riod of 
e)])eration (Iu*gulatie)n 17, see*tion b: License*, .Article* 20). 

M. .At the* e*nel e)f the license* jierioel of bO years the United 
States may take* ove*r the* pro])e*rty eu- ])e*rmit a stale*, miinie*- 
ipality oi* othe*i' e'e)r])e)]-atie)n te) take* it e)ve*i* ui)e)n e-oneli- 
tion that there be paid to the original licensee the then net 
investment of the licensee in the project taken (Section 14 
of the .Act). In the latter case the statute ])rovides that 
tlie amount to lx* paid shall be determined by agreement 
b{*twe(*n the ('ommission and the owner, and if they 
7)4 cannot agre(*, then the amount shall be determined 
by a proceeding in ecpiity brought by the United 
States in the District Lourt of the United States for the 
jurisdiction in which the project is located. 


C.KOKGP: OTIS SMITH ET AL., ETC. 


43 


The (lelermination at the end of 50 years mentioned in 

V I 

section is necessarily a judicial determination; it is the 
amount to he paid if plaintilY's property is | then taken 
from it. i 

But i1k‘ iTMpiirements of the statute under the first and 
siH'ond p(‘riods would he difiicult if not im])os|sible of en- 
forcenuait unless there he a determination of the net invest¬ 
ment hy the C’ommission. This determination "ps a legisla¬ 
tive or administrative (piestion. There is no provision in 
the statute for tlu‘ making of such determina|tion by the 
courts. i 

It is a])i)arent from the foregoing* that it is of the utmost 
importance both to the owner and to the United! States that 
the actual legitimate cost of an original project should be 
known to all parties concerned promptly upoin the com- 
})letion of the itroject. | 

The Commission asserts that the statute fonfers the 
])Ower and impos(‘s the duty upon it to now' make this 
det(‘rmination in tin* ])r(‘sent cas(‘. Plaintiff cointends that, 
the det(*rmination of tlie actual legitimate cost is a judicial 
determination to be made by the proper District Court at 
th(‘ end of 50 years, if at all. Plaintiff also icontends— 
should tile fori'going (piestion lie (h‘cided against it—that 
th(‘ detiu-mination is not to be made until 20 ivears have 
(‘lapsed, that is at the end of the tirst tieriod and before the 
beginning of the amortization period. | 

To consider the effect of these contentions in present 
cas(‘: I 

'riierc* is in disjinle more than $0,000,000 or 55^/ of the 

total amount claim(‘d by iilaintiff as |the actual 

55 legitimate cost of th(‘ project. In all iprobability 

tin* cori*(*ct ligur(‘ is som(‘wh(*re between tile extremes 

* . . . ' 

ass(‘rl(‘d by tin* ])artii‘s to this suit. Numerous ityms are in¬ 
volved in this (‘noi'inous sum, and they fall intio different, 
classitications. A determination of the question involves 
many disjiuted (juestions of fact and ])ropositi0ns of law. 
While the license was issued in 1022 the proj|?ct had its 
origin about 10 yeai's befoi*e. The accounting re^)ort shows 
a dispute as to the exiienditures claimed to have|been made 
by plaintiff's jiredecessor from 8 to 18 years ago;. It would 
be hard enough to decide those questions on or^l evidence 
taken at the present time; if their ascertainment is to be 
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postponed 20 or 50 years more, it is i)rol)able that their 
correct determination would then he impossible. 

The amount of the items comi)osiiig the actual legiti¬ 
mate cost of the original ])roject is the foundation of the 
system of accounts to be kept by plaintiff during the ne.xt 
50 years. Throughout that j)eriod many items in the ac¬ 
counts will be based in part upon the ca])ital items. Ad¬ 
ditions and ])etternients will be made at frequent intervals. 

If the items of ca])ital account already incurred and 
those involving subsetiuent additions and betterments are 
to be o])ened uj) for cori'cction 20 or 50 years hence, cor- 
res])()nding changes will be ntH*essarv in a large ])ortion of 
])laintiff*s accounts during that period. The resulting con¬ 
fusion would be so great as })robably to make it impossible 
to r(‘construct from the then e.xisting data a correct set of 
books. 

If dui'ing this j)eriod some of these items erroneously 
have becMi treat(‘d as ])art of the actual legitimate })roject 
cost, th(‘ m(‘r(‘ la})se of time will have other serious effects. 
On the one hand, it will have a tendencv to cause these 
items to assume the nature of vested interests; on the other, 

if these items, vears hence, are finallv eliminated 

* ' % 

5(i from the ca])ital, the value of idaintiff's securities 
will be suddenlv and greatIv lessened. And much 
mor(‘ important—if items are erroneously retained in the 
cajutal accounts, the rates to be charged by plaintiff during 
this long ])eriod will be higher than if they should be elimi¬ 
nated from the actual net investment at the present time. 

These sm'ious objections to the contentions advanced by 


I)laintiff wen^ ai)i)arent when the statute was passed. 

I am of opinion that it was the intention of Congress to 
give the Commission power to make this determination 
u])on completion of a project, and from year to year there¬ 
after; that such power is necessary to the administration 
of the statute; that such power was conferred by statute; 
and that the exercise of this power has been provided for by 
the rules and regulations ado])ted by the Commission under 

the statute and bv the conditions inserted in the license 

* 


which plaintiff accepted and under which it is now 
o])erating. 
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First, the Statute. | 

i 

I 

I 

As before stated the statute has two aspects—general and 
specitic. 

For the puri)ose of this opinion the analysis of; the statute 
may be contined largely to the powers conferred on the 
Commission to deal with specitic projects. | 

Operations under the statute are to be carried on under 
preliminary ])ermits and long time licenses. Tlie permit is 
to be issued to enable the applicant to survey tl^e proposed 
site and to obtain the data necessary to make the required 
a))])lication for license (Section 4 (e). i 

The api)licant for license must submit such mai)s, i)lans, 
specifications, and estimates of the cost as may be required 
for a full understanding of the proposed project (Sec¬ 
tion b). i 

' • • • *1 
The ('ommission is autiioi’ized to issue the license for the 

l)nrpose of constructing, operating, and liiaiiitaining 
oT i)i-oject works necessary or convenient for the de¬ 
velopment and improvement of navigation and for 
the development, transmission and utilization! of power 
from any of the navigalile waters of the rnited States or 
U))on any part of the ])ublic lands and reservations in the 
rnit(*d States or foi‘ the i)uri)Ose of utilizing the sur])lus 
water or water ])ower from any government dam (Sec¬ 
tion 4 (d). I 

The Commission mav hold hearings in connection with 
the a])])lication foi- the ])ermit or license, or the!making of 
any investigation as ])rovided in the Act (section 4(g). 

All licenses issmul under the Act shall be on certain con- 

I 

ditions stated in the Act and recpiired to lie included in the 
license, and on such other conditions not inconsistent with 
the ])i‘ovisions of the Act as the (V)mmission rriay require 
(s(‘ction 10(a) to (g). ! 

Among tli(‘se conditions ai*e the following: | 

1. That tb(‘ lic(*nse(* shall ])ay to the Ihiitod Stales rea- 
sonabl(‘ annual charges in an amount to be fi.yed ])v the 
Commission to I'einibni’se the United States for the costs of 
administering the Act (section 10 (e); and shall;pay to the 
United States charges for the (‘X])ropriation to the Govern¬ 
ment of exc(‘ssive ])rofits until th(‘ respective sjtates shall 
make ])]‘ovision foi* preventing excessive profits! or for the 


I 
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ex])ropriatioii tliercof to themselves; or until tlie ])erio(l of 
amortization as li(*reiii ])i’ovi(l(‘(l is r(‘a(‘lie(l; and (*har.<>‘es 
for tli(* (‘Xpj'opi-iation of (‘Xccssive ])i'()tits may lx* adjnstixl 

from time to tinu* hv tlu* Commission as conditions mav 

• • 

r(‘<inir(‘ (1 h). 

2 . After the lirst 20 y(*ai’s of opm'ation tin* liciMiscc' shall 
establish and maintain amortization ri*serves, which re- 
serv(*s shall either he luhd until tenanination of tin* licensi*, 
oi* api)lied from'time to tiim* in reduction of the net invt‘st- 
ment. The lic(*nse is to ])rovide a s])eciti(‘d rate ot 
58 return. A })roportion of any sur])lus ov(u* this rate 
of 1 ‘eturn to he set forth in the license shall he paid 
into till* amortization reserves to he held as aforesaid 
(section l()(d). 

d. Hvery licensee which is a ])uhlic service corporation 
developinir or distrihutin.u' ])ower for sale or usi* in ])uhlic 
service shall abide hv such I’easonahh* reu-ulation of the 
services and of the rati‘s and chari>:es as may he ])i’escrihed 
hv anv dulv constituted aireiicv of the state in which the 
service* is rendered or the i-ate charuvd. Tf the ])ro])er 
state has not em])owered any aiivncy to retaliate and con¬ 
trol till* st*i*vice and rates, it is airreed that tin* Federal 
Fow(*i* ('ommission mav ex(*rcise such reiiulation and con- 
trol (section 19). 

('ertain otheri ])rovisions of tin* statute*, whih* not so 
stated, are conditions of tin* licensi*. 

4. Similai’ authoi'ity to reiculate services and rates is 
liiven wln*i'e the powi*i‘ is distributed by subsidiary coi-])o- 
i*ations which in turn jiurchasi* it from tin* licens(*e. In this 
ev(*nt ])owei- is ^u'iven to tin* Commission to re*:Lrulate issu¬ 
ance* e)f se*e*nrilie*s by the ])ar/7i*s incluele*el within se*ction 29 
of the* statute*. 

5. At the* e‘Xi)iration of tin* 5()-ye*ar ])e*rioel of tin* license 
the* Cnite*el State‘s is authoiMZe*el to take* ove*r the t)i*o])erty 
upe)n the* e‘e)nelition that it ])ay the ne*t inve*stme*nt of the* 
lie*e*nse*e* in the* pi'oje*(*t take*!!. The*i’e* ai'e* ce*i‘tain elama.ue‘S 
to he paid if ])ai*t only e)f the* ])ro.je*ct is take*n. 'fin* ne*t 

inve'stnn*nt and tin* elama;^e*s are* te) lx* ele*te*rmine*el hv au're*e*- 

* • » ' 

me*nt h(*twe*e*n the* Ce)mmissie)n aiiel the* Lice*nse*e*: if the*y 
e‘anne>t aiii‘e‘e‘ the*!! by pre)(*e*e‘elinLj:s in e*(]uity institute*d by 
the* Cnite*el State*s in the* Distinct Ce)Urt of the* rnite*el State‘s 
in the* District within which tin* ])i‘ope*i‘ty is le)cate*el (sec¬ 
tion 14). 
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The statute is an elaborate and earefullv drawn act of 

» I 

oO sections. i 

After creatine: the Federal Power Fominiission to be 

coin])osed ot* the S(‘crelai*y of AVai% Secretary of the In- 

tiM'ior, and Secrthary of Aixricnltnrc* (sectionj 1), creating 

tin* oftici* of (.‘Xc‘cntive si‘(*r(‘tary, and prescribing cer- 

bt) tain cl(‘rical and administrative details: (section 2), 

it then defines the many terms used iiii the statute 

(section 3). I 

. . . .1 
The remaining sections—4 to 24—contain' a earefullv 

. . . . . ! , 

wol'ked out scheme covering the jnrisdictioin conferred 

n] )on and the work to be done by the Fommissiion. 

In addition to the sections heretofore mentioned the fol¬ 
lowing are im])ortant to the determination of t!he (jnestions 

here involved. I 

1 

Projrcf is defiiu*d as a complete unit of impii’ovement or 
(h‘Vclopnn*nt consisting of tin* physical strnctLjres and the 
tangible and intangibh* ])roperty the use and d('cnpancy of 
which are necessary or a])])ropriate in the mainitenance and 

o] )eration of the unit (section 3). I 

Xrf iuvrstnumt in a ])roject means the actual legitimate 
original cost thereof ])lns similar costs of additions and 
bett(‘i‘nients, after deducting from such original cost the 
sum of thi*(‘e items d(*scribed as (1) nnayipropriated snr- 
])lns; (2) aggi-egat(* credit balances of current depreciation 
ac(‘ounts: and (3) aggregate apjirojii'iations of| surplus or 
income held in amortization, sinking fund, or! similar re- 
sei'ves, or ex])ended for additions or betterments, or used 
for the ])ur])os(‘s foi- which such reserves were created. 
(Tlu‘S(* r(‘S(*i-ves have b(*(‘n mention(*d hei’etofoiri* and are 
provid(‘d foi' in section 1()((1). j 

Hut tin* deduction of all thi'oe of these items is subject 
to tin* ])roviso that the deduction shall a])ply tojsuch items 
as have been accumulated during the period of|the license 
fi-om (‘arnings in (‘xcess of a fair return on siich invest¬ 
ment (section 3). I 

Section 4 is a most im])ortant section of the statute. In 
8 ])aragraphs, (a) to (h), r(‘s])ectively, it enunjierates the 
])ow(*rs of the Commission, (a), hereafter morci fully dis- 
cuss(‘d authorizes and em]:)Owers the CVmimission to 
GO mak(‘ inv(‘stigations in cei-tain cases. It; also pro- 
vi(h‘s that Ujion com])l(*tion of a proje(*t t|ie licensee 
shall file a stat(*ment showing the achual legitimate cost of 
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construction “in order to aid the Commission in determin- 
iiiii' tlie n(*t investment of a lic(‘ns(‘e in any ])rojt‘ct." 

Paraii:ra])h (d) authorizes issm* of tin* liccmsc whenev(‘r 
necessary or conv(‘ni(‘nt for the dcV(‘lo|)ment and improxa^- 
meiit of navii^ation, (*tc. as Inu'etofore outlined. 

Pai’a.irra])li (f) directs tin* (’ommission to ])i’escril)e rul(‘s 
and r(‘irulations for tin* estahlishnumt of a svsttun of ac- 
counts hy licensees; to (*xamine hooks and accounts of such 
lic(*nsec-: to riMpiirc* licensees to suhniit stalenUMits and re- 
})orts, in(*ludin<r full information as to iK‘t inv(‘stm(‘nt and 
reduction tlK‘r(*of, amon.n’ other thinu's, and also to i-eipiire 
any lic'eiisee to maki* ade<juate ])rovision for deteianinin^- 
said cost. 

Pai'airraph (d) ^ anthoi’izes tin* (’ommission to hold hear- 
inii-s and to oi'der t(*stimony to h(‘ taken in eonni*ction with 
tin* makiiiir of any investiiration as ])i*ovid(‘d in tin* Act. 

Parairraph (h) authoriz(‘s the (’ommission to /forforHi 
autf amt alt ads, and to make* such lailes and I’eiiulations 

not inconsistent with the Act as mav he necessarv and 

• • 

pi’oper for the ])in'pose of eariyini; out its provisions. 

In my o])inion the ])urpose of the Act ne(*essai’ily r(‘- 
(piiri(‘s that tlu‘ actual kyitimati* cost of tlu* orin-inal ])i'oj- 
ect h(‘ deltuanined now hy th(‘ Commission. 

As alri‘ady ])ointed out, unh*ss this is true the* (*nforc(*- 
nuuit of the statute would he ])ractically im])ossihle. 'PIk* 
evidenct* will he lost hy death of witnesses and la])si‘ of 
time, 'flu* a(*counts will he so ho])elessly involved that it 
would he impossible to reconstruct tlnun -0 oi* oO y(‘ai's 
hence. 

The lanuuaire of tin* statute ])ro])(*rly construed author¬ 
izes tlh‘ hearini; to ht‘ held at this tiun*. 
hi (’ounsel for ])laintiff contend that heeaus(‘ th(‘r(‘ is 

a state* rei^ulatorv hodv in Pennsvlvania the* Cnit(‘d 
State*s has no interest in (‘.\(H‘ssiv(* ])rotits until tlu* la])se of 
-h y(‘ai‘s, and that therefore* the* (’ommissie)!! may not make 
a ele‘te‘nnination at the* e‘arliest until the* enel of that ])eriod. 

In my ()pinion the* e*xiste*nce‘ e)f the ])e)We*r to ele*te*rmin(* 
the* net inve‘stme*nt of the* lie*e*nse*e*, e)r the* actual le‘idtimate‘ 
e*ost e)f e-onstriU'tion of the* t)roject, eloes not ek*])e‘nel u])on 
whe*th(‘r the* state* in whie*h the* proje*e*t is locate*el. has c]*e* 
ate*el a i“e*i 4 ulatory he)e]y. In e‘ither e*vent it is im])ortant 
that the (pie*stie)ni l)e‘ eletermineel ])romptly u])on the com- 
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l)I(‘1i()ii of tile ]')roject and before erroneous items have be¬ 
come tiiTiilv imbedded in the books. The effect of anv such 

• • 

(‘rroiieons ca])ital items will be felt throu^hou^ the amorti¬ 
zation |H‘riod, (‘Veil thouii'h the owner's rates liave been 
r(\j.i*nlat(‘d by a state body during* the first period of 20 
v(*ars. I 

And wli(‘re there is a state regulatorv bodv 11 do not find 
in th(‘ statute any provision authorizing such determina¬ 
tion (hiring the amortization ])eriod which is! not entirely 
ap])licabl(* now. ; 

In arriving at this conclusion, in addition to the general 

piir))osc and (‘Ifect of the Act, T rely upon sections 4(a), 
(g), { li), lt)(d) and (e). I 

Section 4 ])rovides that the Commission ijk hereby au- 

tlioriz(‘(l and cinjiowered— j 

“(a) To make inv(‘stigations * * * concerni|ng * * the 

wat(*r powin* industry and its relation to other industries 
and to interstate or foreign commerce, and concerning the 
location, cajiacity, (h‘Velo])m(*nt costs, and redhtion to mar¬ 
kets of power sites ‘ * to the (‘.xteiit the (Vimimission may 
deem necessary or useful for the pur])Os(‘s of this Act.” 

"In order In (did the ComHtlssion h/ def('nnhi}nf/ the net 
III rest menf of (i lieeii.^ei' in ani/ projeet, the Ijc'ensee shall 
upon oath ‘ ' * tih* with tlu‘ ('ommission * !* a state- 
nnmt in (Injilicatc* showing th(‘ actual h‘gitiniate cost of 
const met ion of such jiroject * “ *. Tlu^ licensee shall 
grant to tlu‘ ('ommission or to its duly authorized 
b2 agcMit or ag(*nts at all reasonable times free access 
to such ])roj(‘ct, addition or betterment, and to all 
" ^ ■ accounts, books, r(*cords and all other I papers and 
docnnnnits i*elating thereto.” ! 


The language underscored is a (dear re(iui;rement that 
the Coininission shall detei'iniiK* the ind inv(‘Htm(‘nt of a 
licensee ill a ])r()j(‘ct. I 

ddiis reiinirenieiit is in accord with the ])ui^pos(‘ of the 
statute. 1 hav(‘ already shown that the admifiistration of 
tin* statnt(‘ i-(‘(jnii*(‘s that this y)Ower exist, and that it be 
exer(dse(I ])r()mptly u])on the completion of a ;project. 

1 think the ])ow(*r may also be derived fr<)m the first 
])aragra))h of section 4(a). j 

I 

4—5398a 
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PhrmlilT s(‘(*ks to limit tli(‘ iiivcstiications tlioroin pro- 
vi(l(*(l for to investii»ations eoneernini:- (li*V(‘lo])ment costs 
to sncli costs of ])o\ver siti*s. While the (piestion may be 
(h‘l)atnl)h* I think tlu‘ better construction of this ])ara^raph 
(lo(‘s not limit tin* inv(‘stigation of development costs to 
such costs of power sites. I think the lirst parai^raph of 
4(a) may 1)(* construed to authorize the (^)mmission ‘‘to 
mak(‘ inv(‘stiiiations concerninu: develo]mient costs * * * 
t(t the r.i:fri/f the ('otntHissioii /naif (Icon ii<'ccssarif or use¬ 
ful for thr Jjurpf/S('s of fins Act/' 

(hie of tin* (‘sscntial ])nr])oses of tin* Act is the ascertain- 
nnnit within a reasonable time* n])on com])l(*lion of project 
of the net investment of a lic(‘ns<*e in that ])rojt*ct. It is 
m*cessarv to the (hdermination of the net investment to 
lirst asc(‘rtain the actual h*iiitimate cost of tin* construction 
of the ])rojt*ct. Therefor(‘ th(‘ Commission is (Mititled to 
mak(‘ an investiication in ordm* to d(‘t(*i*mine th(‘ actual 
h'.iiitimate cost and the net inv(‘stimMit of a licensee in a 
proj(‘ct licensi*d by th(‘ Commission. 

(id Tin* (’ommission bv tln^ viu'v ach of makinu' an in- 

• * 

vestiu-ation announ<*es that it consid(*rs that investi- 
iration nt'cessai’y and useful for tht‘ ])urpost‘S of th(* Act. 

And to tin* ordinarv mind it would s(*(‘m that such an in- 
V(‘stiiration is iMth:(‘r nec(*ssarv oi- us(‘ful for tin* ])ur])Oses 
of the Act. 

Cnder ])arai 4 i'a])h 4(ir) tin* Commission is authorized to 
hold a heariinr in conn(*ction with the a])])lication for any 
]H‘rmit or lict‘ns(‘, or tin* r(*unlation of rat(*s, services, or 
s(*cnriti(‘s. oi* tin* rnakinu- of any inv(*stiyation as ))rovided 
in tin* .\(*t. 

Cnd(*r pa]*aii'ra])h 4(h) tin* Commission is authorized 
and (*nipo\v(*r<*d to ])erform any and all acts " * * as may 
hi* in*(*(*ssary and prop(*i* for tin* ))nr]>os(* of carrying: out 
the pi-()\'lsions of tin* .Act. 

Tin* holdiiiii' of an inv(*stiu'ation to det(*rmiin* tin* actual 
le.iiilimat(* cost of the oriirinal ])roji*ct is sun*ly an md nec- 
(*ssarv and ])i‘oper for tin* ])ur])os(*s of carryini** out the 
otln*i- ])rovislons of the* statute*. 

St*ction ld(d), as before* ontlineel, ])rovides for the ap- 
])licatie)n of a ])art of the e*.\cess ])re)tits te) the vai'ious 
amortization ace-onuts to be a])]>lied from time to time in 
reduction of the net investment. 
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Soctioii 10(e) authorizes the Commission tlo expropriate 
ehari;e-'^ ior excessive profits, and provid(;‘s that these 
charu-es may ])e adjusted from time to time M' the Commis¬ 
sion as conditions may require. The specitibd rate of re¬ 
turn and the proi)ortions of surplus earningslto be applied 
to the amortization accounts are set forthi in plaintiff's 
license hereafter discussed in detail. I 

The ai)plication of these conditions lof the license 
()4 ihqxnids to some extent upon whether plaintiff has 
had a fair rate of return throughout ^lie entire pe¬ 
riod of tlu* license*, including the first 20 yeavs; and broad 
(lisci'(‘lion is V(*st(‘d in the Commission to modify from time 
to time the })ro])ortion of the excess ])rofits to be trans- 
ferr(*d to amortization reserves, and tinally 
i’(*(luction of ])laintitT's net investment. I 

It will b(‘ ntt(‘i‘ly im])ossible to correctly aipply sections 
10(d) and (e) and the provisions of plaintiff's license 
therennd(‘r unless tlu* Commission should now determine 
tlu* amount of })laintiff’s actual legitimate cost. 

Taking the foi’egoing provisions together it| seems to me 
clear that Congress did authorize the Commission to pro- 
c(*(‘d with the investigation sought to be enjoined. 

The Commission in ])roviding for a hearin<^ and in serv¬ 
ing notic(* th(*reof u]) 0 ]i plaintiff is but acting in accord 
with what our law defines as due process. i 

Cndcr section 4(a) authority is conferred upon the Com¬ 
mission to (letermiiu* the net investment of la licensee in 
any ])i'oj(*('t. l)et(*rmination of the actual lej?itimate cost 
of the original proj(*ct is a necessary step to this end. 
Snr(*lv it was not intended that the Commission should 

• I 

mak(‘ this d(‘t(*rmination ex parte or withoqt a hearing. 
Such a j)]-actic(‘ would be re{)Ugnant to our idqas of justice 
and fair dealing. I 

Tlu* pi'ocednrc* of tlu* Commission is in acebrd with that 
lu‘hl tn b(‘ dm* process of law in Wedderhurn r. hliss, 12 
A])p. 1). C. 41M: (iarfudd r. Spauldinq, 32 Ajip D. C. 158, 
and .1/ </())'(' r. Ili'aiip, 34 App. 1). C. 31. | 


THE clarion river powei: company vs. 


Sccoiul, tliP Kiil(‘s and Ko^nilations. 

T]u‘ ])ro])OS(‘d ]i(‘a]‘ini 4 ' is authorized i)y the rules and 
rt'unlalions ad()])ted hy tin* (’onnnission. 
fio Tin* statute provides (Si*etion 4) — 

‘‘4'liat t]i(‘ ('onnnission is luna^hv autliorized and cm- 
j)o\V(‘red— 

“(li) To ixn'foian any and all acts, to niak(‘ such lailos and 
r(\ii‘nhit ions, and to issiu* sneh orders not ineonsistinit with 
this Aet as may he nee(*ssarv and pro))<*r t'or tlu* ])urpose 
ot‘ earryiiiii- out tin* provisions ot‘ this Aet." 

'riu‘ r<*irnlations ])i’ovidina- for this h(‘ariny ari* both nee- 
(‘ssary and pi*op«*y i'oi* tin* ])nr])oses of eai’ryin^ out tlu‘ 
Act : tln‘y are vali<l within tin* decision of (IritHdiifl r. l\ S. 
220 r. S. .")()(;. 

I\e,i»-nlations 20. ])a]’a.irraph 0 ot' tin* Knh*s and R(‘u,nla- 
llons of Jnm* 0, 1021, ])rovid(*s: 

‘*44n* Commission r(*s(‘rv(*s to its(*lf the ri^’lit to inv(‘sti- 
uat(* and make anv lawful oi’d(*r eone(*i‘ninp: anv it(*m or 
amount included in the eost of tin* oriuinal ])i*ojcct or of 
anv addition tln‘reto or l)(*tter- tln*reof, wh(*tln*r such cost 
is incurred by tin* Iic(*ns(*t* durinir tin* i)(*i*iod of tin* lic(*ns(*, 
oi' by a pei*mitt{*i* or otln*i- ])(*i‘son, natural or ai'titicial. 
])i'ioi’ to tin* issuiui;’ of a license iiinh*!' tin* aet." 

In accoi'dance with section 10(d) of tin* Act. l\(*L^nlation 
17 ])i'ovi(h*s for amoi'tization i‘t*serv(*s, for tin* fair rate of 
1 ‘etnrn, and foi* tin* amount of tin* snr])lns earin*d after tlu* 
tirst 2n y(*ars of opi*i‘ation to !)(> ])aid into tin* amortization 
res(*rv(*s. 

S(*ction o of Ri*y:nlation 17 lix(*s tin* s])(*citi(*d i*at(* of rc*- 
tnrn at 1 •tlm(*s tin* W(*iii-htt*d av(*ra.a't* annual int(*ri*st 
i'at(‘ payabh* on tin* ])ar valin* ot* tin* bona lidt* intt*r(*st-bi*ar- 
inii’ debt of tin* li(*i*ns(*i* actually outstandiniL:- on account of 
the ])rojeet ))ro])(*i‘ty. I>nt tln'i'i* is a pi'oviso that if t*itln*r 
at tin* be.L::innln.ii' of th(* p(*riod of amortization or of anv 
<*al(*ndar \n*ar tln‘r(‘afti*r tin* ontstandiim* interi*st-bearing’ 
debt of the li(*i*ns(*e on account of tin* ])i*ojt*ct is less than 
27)C of tin* actual l(‘u-itimati* inv»*stnn*nt of tin* licens(*e in 
said project, then for tin* next calendar year the siiocltied 
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rate of return shall he 2 times the legal rate of iiiter- 
66 est ill the state in which the project isjlocated. 

The jieriod for accumulating aniortization re¬ 
serves begins 21) years after the date the i)rpject is placed 
ill operation under a license. i 

Section o of hh‘gulation 17 ])rovides that certain propor¬ 
tions of th(‘ sur])lus earnings shall be ]iaid iiito and held in 
the amortization reserve's. This pro])ortioni gradually in¬ 
crease's as the surplus earnings increase untili it is provieled 
that of the' snr])lus ('arnings in excess e)f (V/r shall he 

paid into the rese'rve's. But there is a ])royiso that if at 
tlu' (' 11(1 of any cah'iielai' ye'ar of the' amortization ])eriod 
the' (Commission shall tinel that the accumuliated ('arnings 
of the lice'iise'e' dui’ing the' pe'riod of opc'ratiop iuclnfliiir/ fife 
first 20 ffcdrs the'reHif have' not yielded a faijr re'turn upon 
the ae'tual h'gitimate inve'stme'iit in the tirojeuM, the ])ro])or- 
tion of such surplus ('arnings tei he' ])aid into; the amortiza¬ 
tion re'serves shall Ix' 10^7 thereof until such time as the 

I 

accnmnlat('(l ('arnings ot* the' lice'iise'e will hef in the' judg¬ 
ment of the' (Commission a fair return u])oh such invest¬ 
ment for such pe'riod of operation. | 

It is ])('rf('ctly ai)par('nt that it would he iimpossihle to 

arrive at the'se' figures 20 ve'ars he'iice unless the a(*tual 

‘ . i 

h'gitimate cost should Ix' ascc'rtained now. ; 

Finally, rule's of practice' in formal ])rod(‘edings were 
duly adopte'd hy the' Fe'deral Power (Commission. In the 
issue ('ffective' May 21, 1020 Huh' XV (6), (7)i (8), as here¬ 
tofore stated, provides e'xpressly for the hearing contem- 
])lated as to the' Pine'v Project of plaintiff. 

Tlu'se rule's of jiraeuice in my opinion are within the 
])ower confe'rre'd on the' (Commission hy the stedute. 
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Third, the License. 


I 

The authority to hold this he'aring and make this deter¬ 
mination is (‘ontaiiK'd in the' lice'iise' ap])lied| for and ac¬ 
cepted hy ])laintilT, and under which the Piiney Project 
was const met0(1. I 

Piider se'ction 10 ol' the' statute it is jilrovide'd that 
lice'iise's shall he' issiu'd on the conditions named therein; 
and in jiaragraph (g) on “such other conditio|ns not incon¬ 
sistent with the provisions of this Act and as .the Commis¬ 
sion may require." I 
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The licHMise provides in tlie introdiielion that it is sahje-'t 
to all tie* terms and ef)nditions ot‘ the Ai-t and of the i'uh*s 
and i’(*unlations of the Commission ])nrsnant tlK*reto in 
foree on dime (i, 

In Iu‘irnlalion 2(), section fJ, heretofr)re piloted and in 
force on dune (J, ]d*J2 the Commission r(‘S(‘rves to il.-elf 
the ri.n'ht to investiii’ate and maki* any lawful order con¬ 
cerning- any item or amount included in tin* cost of tin* 
oriirinal ]>roject. 

The provisions of I»(‘ynlation 17—amortization I'eserves 
heri‘tofon‘ S(*t forth—are included as Artich* ‘JO of the 
lic<*nse. 

Ih‘irnlati<»n Jo <*X})ressly authorizes tin* hearing ^oim-ht 
to h(‘ (‘njoin(*d. 

Arti(*le JO of the lic(‘nse (Keirnlation 17) cnnld not lx* 
car]-i<*d out unless thei’e he a deti‘rniination at the pi-esent 
tine* of the disputed pnestion. 

kh>r tin* r<*asons S(*t forth I am of opinion that tin* hill 
does not state* a cans** of action: tln*]*(*for(* tin* motion to 
elismiss will he L:-i*ant(*d and the motion for a tem- 
OS j)o!’ai-y injunction will lx* (h*ni(*<l. 'This conclusion 
r(*nders nmn‘c(‘ssai‘y a consi<h‘i-at ion of tin* ot!n*r 
,ii-ronnds contained in tin' motion to dismiss, 

d'ln* p(*titions foi' h‘av(‘ to int(‘i‘V(*in‘ h(‘r(‘tofo?-e tiled hy 
dndson I\imr as (‘X;(*ciitive manaii-(‘r of tin* Xational Popu¬ 
lar (h)V(‘!-nm(*nt Li'a.irne and hy the state of P(*nnsylvania 
arc* denic*d. In my o])inion neitln*r ])etitioin*!* has such an 
inter(*st in this matter as to justify intc*rv(*ntion. lloth 
IX'titionc'rs wc‘i-e inviti*d to file* h]*ic‘fs, and connsc*! for .Mr. 
Kinii- availed thc'mselves of the invitation, 
da Hilary J!h lOdl. 

JESSE C. ADEIXS. 

J If.< fit 
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Federal Fewer Commission, Washiim-ton. 

An^^-nst 4, lltl'tO. 

PrcliiiniKirif Accnmithiff Rrporf nii Acfiial Lcnlthnutr In- 
rr.'ifinriii in Orif/iiial Finn/ Frojrcf .Vo. doth I^<‘itnsiff- 
rania, 1 hr ('larifni Firrr Fmrrr ('outpaiiif, Lirrjf.<(>r, as 
of Drrrinhrr dl, 1925. 

1. A License was issued to The Clarion River Power 
Company on October 13, 1922 for what is known as tlie 
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Piiiey jirojoct. On April 11, 1!)M() there was jiled with, the 
C’oininission in acrordanee with tlie provisionsjof tlie license 
and of s(‘cti()n 4, snhs(‘cti()n (a), of the Federal water ])ower 
a('t, an Initial Statement of the cost of the oiriji’inal Piney 
development on Flarion l-fiver in Pennsylvania, Project 
Xo. IW np to and inclndin^- December 31, 19*ir). 

2. 'Idle (darion River Power Fompany was| formed Jnm* 
7, l!n2, thron.iiii tin* nu‘i\u-(‘r and consolidation jof the follow- 
inii' nam(‘d “township" com|)anies which werM or,i>-anized to 
snp])ly, store and ti'ansport water and wat(‘r ])ower for 
commercial and mannfactnrinii’ purposes in! the various 
townships set opi>osite their names: 


“e ('i >11111.1 iiy. 

1. r.-iint 'r<>\viisliiii W;itt>r I’owc* 

Co. 

L’. F*orry I'owoi* (*«>. 

.S. Mon Too W;itor PowiM' Co.... 
4. Ki<*lil:in<l WmIit I’owor ('<>.. 
r>. I.iokiiii: ** " “ . . 

a. Mill <'rook W.Mtoi' I’owcr ('o. 
7. P.iiniott 

(M.-irion liiwr W;itor I’owo 

('o. 

a. .Millstoiio W.Mtor rower ('>>.. 
ie. l-'.innliiutoii “ •• . 

11. Forrest ” •• " . . 

IL’. Ile.-ifli ** ” “ .. 

!•’!. Iliirlilaii'i “ “ 


Territory.! 


'rownsliii> of Fniiif, ('l.'Uj'ion County 
.. .. -i 

“ “ Monroe y 

“ “ Kiclimond ‘‘ 

•• “ l.iekiii;: 7 

'• .Mill ('reek 4 

“ *• Itiirnetl, .lejlt'erson County 

1 

I 

*• “ (M:irion. ('kirion 

.Millstone, plk 

" “ F.'irininjrtoii. Clnriou County 

“ “ Ikiruett. Fop'st County 

•* ** IIe;ith. .N'tVifrson 

*• (j'larion (Nuinly 


I 

.‘h 'rh(*s(‘ conipani(‘s had luum ineoi‘poratt‘d ni|id(*i* the laws 
of tlu‘ State ol‘ Pcainsylvania on .May 1, 1!)12, i*ach with an 
anthoriz(‘d cajiital stock of 7)0 sh<ir(‘s of the i)ai’ value of 
.SIOO.OO. d’h(‘ original incorpoi'ators of (‘aeh of tlu'si* (*om- 
pani(‘s and the nnnihtu’ of shares suhscrihed !for hy each 
were as follows : I 


Sul»s<-ril'er. 

.T. R. Pauli 
Tt. \V. I)()u;-las> 
.J. P. FilV. 


.Shares. 


4. The authorized ca])ital stock of The Fiiarion Rivt^r 
Power Fompany upon its formation, was :ji()7)L()0().()() (par 
valu(‘ i)er share $100.00). The $()7),000.00 of stock was ex- 
chanuvd shares for shar(‘ of the sto('k of the thirteen con¬ 
stituent companies. The original issue of stjock of The 
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rlarioii River Rowcm* ('omi)any was tlieret'on* snl)Scri])Otl 
for as follows; 


Sul*scrilM*r. 


SIi;i res. 


J. R. Raiill . f;o-}- 

H. \\\ I)oni4la ss . ■J'J 

.1. I>. Filv'.'' ^ ^ ^ ^ ^ i;; 


I»;i f \ :i Iu(‘. 

1,:;()().(!(; 
l.:;i)().()() 


(ioO 




^ accountiiii;’toi* this ])i’ojt*(*t iiatui'ally (li\’i<lcs 
ils(‘lt into two (listiiK-t perioils, tin* tii*sl of which nun* 
he conv(‘ni(‘ntly called the Prr-('<nistruithm I^rrinrl and the 
>(‘c()nd tin* ( nnstnu’finn PrnnfJ. d'ln* RiA*-con>t rnclion 
period was from dannary, IPll (win*n tirsl (‘X])cndil nres 
Wert* math* hy Mi-. .J. R. Ranll) to May 2(1, 1P22 (tin* date 
when 1’ln* (’larion Riv(*r Row(*r ('ompany math* application 
^ eth’ial I o\\ei’ ( oinmissnni toi* a lic(*ns(‘ cox'criim" tin* 
prt)ject ). 'fin* ('oust rnetion p(*i*io(l covers all |>roject ac- 
tiviti<*s frtmi May 2d, 1P22 to l)t*c(*mh(‘r Ml. l!>2:) (closing- 
date of li('enst*(*'s Initial ('ost Stat(*nn‘nt filed with tin* (’(un- 
mi>sion on April 11, IPMO). 

(>. Mr. d. l\. Ranll was the oriiiinal proinot(*r of this dt*- 
V(*lopnn‘nt and was inst rnnn*ntal aft<*r >t*V(*ral iinsiicccssfnl 
att(*inpts in s(*cnrinii- tin* in*e(*ssary financial aid to con^trncl 
tin* pioJ<*(‘t, and was tin* dominat iiiii’ factor diirinif the Ri*'*- 
(’onstrnetion Reriod. 

7. It a]>p(*ars from the record that .Mr. Ihndl in his (*n- 
d(*ayors to obtain snflicient financial aid to construct the 
])r(\j(*ct (*nt(*red into ne^ii-otiations with H. I). Walhridiii* vV: 
Ro.. Inc.. inv(*stm(*nt hankers of X(*w York (’ity, and R.v- 
hihit “A shows that on F(*l)rnary 27), l!)22 d. IR l\-inll 
transferred MMl R. shares of tin* (’ommoii Stock of Thv < 'iar- 
ion Riv(*r Rowt*r (’ompany (e.xactly hr; of the authorized 
and ontslandin-' (‘oiiimoii Stoek) to H. I). AValhrid-e cV: (’o., 
Inc. 

S. Kxhihit “!>*' (List of Mrnthrrs of BoanJ of Diroofnr.^ 
mol (IrurraJ Ofjirers of Thr Clarion RIrrr Pmrn' ('ompmm 
Iron, Jnnr 14, R)12 fo Drrrmhrr MR 1P24) when consi(h*red 
in conjunction with K.xhil)it “A" shows that from 
<2 tlie (lat(* of the ti-ansfer of the MMr o shares of stock 
to II. I). M alhri(lin-e Ro., Inc. ( February 27), l!)22) to 
April 1(), lb24, II. n. albridge ck Ro., Inc. were in absolute 
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control of The Clarion River Power Comtninvjby virtue of 
stock ownership and control of its Officers and pirectors. 

Ih On Deceniher 20, 1910 a contract was entpred into be- 
tw(‘en d. R. Panll and II. D. Walbridiie Col, Inc. which 
was in the nature of an o|)tion which does ndt appear to 
have beiMi actually exercised but does a})])ear to have |)aved 
the wav for the contract of June 1, 1922 between The Clar- 

• j 

ion River Power Company and 11. I). Walbridj^e & Co., Inc. 
which provided, ainon.u- other thin.i>s, that II. p. \Valbrid.<*e 
cV: (\)., Inc. should,—“ll-(h) Use its best efforts to induce 
Pmm Ihiblic S(‘i-vic(‘ C()i’])oration to (niter into aln ai;reement 
with Th(‘ ('laiMon Company to take the (‘lectriclal output of 
tlu‘ Piney I)ev(‘l()])nu‘nt.*' “ll-(i) Use its b(‘st 1‘1’forts to in¬ 
duce P(‘nn Public Sm’vic'c Corjioration to ii'Uarantee the 
j)ronn)t j)ayment of the principal and interest; of not l(‘ss 
than ?f^2.r)()(),()()(), amount of first mortiiiiiic Ixjnds of d'ho 
Clarion Company." “ll-(j) Ih’ocure from a| r(‘sponsible 
('oust met ion company a firm conti'act to construct and com- 
pl(‘te tlK‘ initial d(‘velopm(mt on or pi*ior to dnn(i‘ 7, 1!)24 and 
to acc(‘pt in full ])aym(‘nt securiti(‘s of Th(‘ Cjarion Com- 
]»aiiy." 'rh(‘ consid(‘ration passiii.ii’ to II. D. '^Valbridii’e cV: 
Co., I iK*. und(*r this conti'act beiiiii' ’>01),()()().()(It |)ar value, 
SC Cumulative Inconu' Cold Bonds and dl,140jshar(*s hav- 
iiiu' a j)ar x'alin* of ii^lOO.OO (‘aeh of Participaiinp' Pri'ferred 
stock of Tin* Clarion lUvin* Powcm’ Company. | 44ie Stock 
l)ooks show that on April II, 1924, II. I). \Valbrid:L>'e cV: Co., 
Inc. transferr(*d all its Common Stock holdin.i>C and 2,142 
shai'es of Partici])a1 ini>' Pr(‘ferred Stock of Ihu* Clarion 
lUiver Power Comjiany to Pennsylvania KhnUiiic Cor])ora- 
tion, whic'li l(‘ads to the surmise that jxo'haps all the 
72 (h'alin.ii's of II. I). \VaIbrid,ii(‘ cV: Co., Ini*, with 4'he 
(’larion I\iver Power Company wiu'e foritlu* account 
of IVmnsyh'ania Ulectrie Corporation. ■ 

10. Pursuant to the provisions of paragra])h;; 11-(h) and 
ll-(i) of contract of June 1, 1922 with The ('ijirion River 
Powm* ('ompany, II. 1). Walbridge (V)., I lU'.I “inducixP’ 
th(‘ Penn Public Service Cor])oration under date of July 1, 
l!t22 to (Miter into a contract with The Clarion Pivei' Power 
('onpiany; and pursuant to the provisions ofi paragrajih 
ll-(j) it also “induced” the (xeneral ConstrucUu^n Corjiora- 
tion under date of June 21, 1922 to enter into; a contract 
with The Clarion River Power Company, for the purposes 
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set forth in parfi.uraph D alM)\-(‘. As later shown heroin 
Whilhridue (S: (’o,., Inc. c<)ntrolled all of the t'orporations 
named. 

11. ()n dannarv 10, l!)2d a contract snp})U*mental to that 
of dune -1, 10--, was entered into between (1) The (’larion 
l\iv(‘r Power (’ornpany, (*i) Ibmn Pnblic Service (Corpora¬ 
tion, and (d) (leiun-al (’onstrnction (Cor])oration which pro¬ 
vided for certain chan.iies and moditications of tin* constrnc- 
tion work and for extra or additional com])(‘nsation to 
(leino'al (’oust laicl ion (’orporation of $1,.‘175,000.00 in cash, 
such paynnmt l)(‘in,u* uTiaranteed by I^enn Pnblic Service 
(‘orpoi'at ion. 

1-. 'I'ln* attac*h(>d Kxhibit contains coi)ies of the fol- 

lowiiiii' contracts: 

d. K\ Panll and II. 1). \Valbi'idg(‘ »S: Po., Inc., dated Dec. 

L>0, 1010. 

II. D. Walbi’idiiv (’o.. Inc., dated dune 1, 102*J. 

P<*nn Pnblic Sco'vice (Corporation, dat(*d .Inly 1, 102‘J. 

(bnn'i'al (Const riK't ion (‘orpoi’at ion, dated .Inn(‘ iM, IO’J‘2. 

(JeiMO'al (Construction (Corporation and Pmin Public 
Seiwice (Corporation, dat(*d .lanuary 10, Pt'JM. 

74 Pxhibit “D" shows tin* intc*r-lockini;- of ofVicers and 
directors of tin* various corporations involved: At- 
t(*nlion is invit(*d to Kxhibit “D", chronolouical .u*ra])irn* 
pr(*s(‘ntal ion of tin* ])(*i‘sonin*l of the P>oard of Directors and 
(ic*n(*ral ()tlic(*i*s of Tin* (clarion Riv(*r Pow(*i’ (’ompany from 
.luin* 14. l!)12 to D(*c(*mb(*]-Ml, 1024 inclusiv(*: Kxhibit “K", 
chronoloiiical i^raphic pia*s(*ntation of the otlic(*rs and di- 
r(*ctoi’s of 'Tin* (Clarion Rivei* Pow(*r (Company durinn’ tin* 
contI'actini:’ pei’iod and summary of the oftic(‘rs who siii’ued 
the s(*V(*ral major contracts and to Kxhibit “A"—Stock 
transf(*rs, all <)f whii'h bear evidence that H. D. 'Walbridu’e 

(Co., hn*. controlled ddie (clarion Kiver Pow(*r (Company, 
Penn Public Servi<'(* (Corporation and (J(*neral (Construction 
(Cor]>oi-alion fi’om which it follows that tin* leii’itimatt* proj- 
i'ct cost durin.i:’ tin* construction ))eriod is tin* h*uitimate 
cost to each and every meml)er of this affiliated .n’rou]) and 
should (*xclud(* any and all inter-company })rotits between 
these affiliated coi’porations. 

l.'b (deneral (Construction (Cor])oration apj)ears to have 
subcontracted all engineering' and construction work on the 
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project to Cliarles B. Hawley & Co., of Wasluii[^*ton, I). C., 
and to have first acquired title to the varioutj parcels of 
project lands in the name of County Realty Company, (also 
affiliated with the H. D. Walbridge & Co., Inc^, interests) 
later causing the County Realty Company to tiiansfer title 
to such project land to The Clarion River Power Company. 
Charles B. Hawley cS: Co. signed all project! papers as 
“agents for Creneral Construction Coiqioratioip' and aj)- 
])ear to have had no affiliation with the li. D. \yalhridge & 
Co., Inc. group. I 

Id. During the Construction period the Clarion Water 
(’onipany's pumjhng station, which was alleged to have 
l)(*en helow the flow line of the proposed reservpii*, was re¬ 
moved and rebuilt on higher ground and |the })rojecl 
75 charged with $80,903.74 on account thereof. The 
Clarion Water Coin])any was, at this |lime, also 
under the (*ontrol of PI. D. Walbridge Co., Incl. 

15. A joint report on the examination of thisjproject by 
representatives of the P''ederal Power Commission and 
Pennsylvania Public Service Commission wasj submitted 
on Xovenib(*r 4, 19‘J5 which develo])ed that from tin* date 
of its organization, dime 7, 1912, to P\‘l)i*uary 23^ P)22, 'Phe 
t'laiMon Rivei* Power Company did not keep a Isysteinatic* 
set of accounts but on the latter date a svstem whs installed 
which followed in a general way the classification of ac¬ 
counts ])]*esci‘ibed bv the Peiinsvlvania Commission for 
(‘h'ctric companies. The books used in this connection con¬ 
sist (‘d of a journal and ledger which contained eT|it]‘ies })nr- 
porting to cover all bookkee])ing transactions during tlui 
period stat(‘d above and all subsequent transactions to 
December 31, 1924. These records were ke[)t ill the New 
Voi'k Office of the Company located at 14 Wall Street. 
Another set of books was opened on January Ij 1925, the 
date when the Company regarded the Piney Project to have 
b(‘en placed in commercial operation. These bpoks were 
kept in the office at Johnstown, Pa. In addition toj the above 
books, the following records were examined: 

Minnt(‘ Books (.May 1, 1912 to May 31, 1925). 

Stock Certificate Books. 

('out racts. 

Deeds. 

Invoices. 
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Lt*asos. 

Prodiu'tioii Kecords. 

(N)rres})()ii(k*iice. 

Duriii.u* 11 h‘ ('oiirso of the joint iiivestiji'atioii Tlu‘ (darioii 
Hiv<‘r Power ('o?n})any elaiiiied that it did not ])ossess iii- 
voicos an<l other ))ertiiu‘iit records coverin<i* the cost of 
l)liysical items of property accjuired i)rior to I)eci‘mi)er dl, 
1024. 

7() 1(5. ()ii April IK P)24 tin* control of 'Flu* (darion 

iriv(‘r Pow(‘i‘ (’om])any ])ass(‘d to the P(*nnsylvania 
Kh*<*tri<* (’orporation (which was controlled ])y H. 0. Wald- 
In-idii'e A* ('<>., Iik'.) and on Si^ptcmher 2d, 1027) II. I). Wald- 
l)!‘idi:(‘ cV: (’()., Inc., ti*ansf(M‘r(*d its holdinus in tin* Idninsvl- 
vania Kh'ctric coi’poration to Associated (las and Klectric 
(d)nipany. ()n I)(‘ccinl)(*r 24, 1027) ddn* (Marion Riv(*r Pow(‘r 
(’oinpany advised tin* (’ommission that it had the ti(*ld con¬ 
struction cost i*(‘coi'ds co\’(‘]‘inJi' th(‘ Pin(‘y I)(‘V(‘lo])in('nt hnt 
had not succeeded in locatin^i;* the r(‘cords of (‘.xpcmditiirt's 
f]-oni P(I2 t(» P(22 cov(‘rinii’ th(‘ ])i’(‘liniinary pi’oject work 
nor the details on en,iiin(‘(‘i‘in.ii‘, sn])ei-vision, pnrchasinn* and 
oth(‘i' indii‘(‘ct costs incni’red dnrinu' constlaiction. 

17. (>n May 24, 102(5 th(‘ (’onnnission ]a‘c(‘iv(*d from the 
licens(‘e an alhx'ation of th(‘ original hook cost of const!*nc- 
tion of th(‘ lix{‘d capital of Th(‘ (Marion Kiv(‘r Power (’om- 
]»any as of Dtnnnnhrr dl, 1027). MMiis statinmnit was not snh- 

mitt(‘d nnder oath hnt hv l(*ttt‘r of transmittal dated Mav 

• • 

22, 1!)2(5, sii:*iu‘d hv d. I. .Manii’c' as Presidemt of the Pom- 
pany. MMie statenumt was pia-pannl hy a Mr. Fh'ck of the 
stall’ of Kdward J. (Mienev, Hnu’ineer, (51 Broadwav, X(‘w 
York, and tlu' total j)i‘oject i‘Xp(*nditnn*s claimed therein 
anionnt<‘d to :^11,0d2,Sl (5.,)(. 

IS. ()n ()ctoh(vr 7), 1!(27 an Kxaminer of Accounts for the 
Federal Power (,'oinmission made a further re])oi*t on this 
]>roject which was based on the statement of allocation re¬ 
ceived from th(‘ licensee on .May 24, 102(5 which was almost 
entirely (U‘Voted to the examination of the held construc¬ 
tion co>t record^^ of the PiiU'v Development mentioned in 
pai'aiiraph 1(5 above. MMiese records wi*re the original 
vomMun's, hooks, etc., pre])ared by (Miarles B. Hawley, who 
as “Agent for (lenei’al ('oustruction Corporation" actually 
l)erformed the construction work. 
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77 19. Under date of October 1, 19*29 The Clarion 
River Power Company was directed to file a state¬ 
ment under oath of the actual leu'itiniate investment in the 
original ])roject and on A])ril 11, 1930 an Initial |Statement, 
under oath, coverin<>- the actual leuitimate investment in 
Ih’oject Xo. 309 as of December 31, 192;') was suj)mitted by 
the licensee. The total of which aiiTeed with the total of the 
statement y)re])ared by Kdward J. Cheney, cordmented on 
under ])arai>’ra])h 17 hereof, amountiiiii,' to $11;032,816.;‘)7. 
The followint>* is a <i-eneral summary ot‘ the allocation pre¬ 
pared by Mr. dieney: 

j 

Organization . 102.80 

Oth(‘r Cndistribiited P^i.xed Ca])ital. *J,;')94,73r).8l 

Land . 1133,075.35 

Dams, Kes(‘rvoirs and Water Conduits. ‘21,224,900.45 

Power Plant Structures . 1 932,403.49 

Railroad Siding and Trestle. j 4(),678.95 

Turbines and Wat(*r Wheels. 1182,480.00 

Elect lie (bnuu’ators . iDO,130.00 

Other Electric E(pn])m(*nt . i3)81,04().20 

Other I\)W(‘r Plant E(jui])ment . ! 38,045.00 

Other Ex])enditures During Construction i371,487.13 

Eng. and Su})t. During Consti*uction. L530,93)7.87 

C(*n(‘i*al Office (3(*rk Salaric*s and Ex]). | 15,776.90 

Office Su])j)lies. | 8,783.65 

Law Exp(Miditur(‘s. i 24,811.96 

Taxes During Constriction . i 82,026.74 

lnter(*st During Construction . '701,393.27 

* i 

I 

Total .. 

I 

This total mav be classifi(‘(l as follows: | 

• I 

1 

A])pricabh‘ to Pre-Construction Period . $|l5LOOO.OO 

Ap))licabl(‘ to (’oust met ion Period. 10,ir)8l,816.57 

Total . $11,^)32,816.57 

78 20. This total claimed as the legitimat(^ cost of the 
])roje(‘t, $11,032,816.57, dot‘s not rej)r(‘scnt tjlie actual 

legitimate cost of the ])roject in dollars but rc]»i-esents 
actual cash expenditures of $6,500.00, Inter-Company 
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open account advance of $1,605,401.45 and the i)ar value of 
securities, classified as follows: 


Pre-license period: 

To J. K. Pauli: 

(’ash . 

(’ommon Stock . 

Partici})atini;* Preferred Stock 


$6,500.00 

58,500.00 

:i8(;,ooo.oo 


Total to J. K. Pauli. $451,000.00 


(’oust ruction period : 

To (i(‘n(‘ral (’oust ruction (’()r])oration : 
Partieipatiuii' Preferri*d Stock . . . 
First Mortii'au'e Bonds, 6^-jV^ .... 

Iiieonie Bonds, . 

()p(*n .\ccount . 


$05:h000.00 

2,700,000.00 

2,547,000.00 

1,605,401.45 


Total to (leiuu’al (Construc¬ 
tion (’orporation . $7,605,401.45 


To II. I). Walhridiie (’o., Inc.: 

Ihii-ticipatin.ii Preferred Stock . 
Income Bonds, S/t. 


$5,114,000.00 

500,000.00 


Total to II. I). Walbridge 
C’o., Inc.^_ $5,414,000.00 


1025 Additions: 

(’asli (assumed) 


$7(5,058.55 


l)(‘duct ions: 

(’ash on Hand. ($405,705.10) (’r. 

Sah* of (’niirent . ( 78,87(5.65) (’r. 

Salvag(‘ Valin* of Fcpiipment . ( 28,051.(5(5) ('r. 

Total Deductions . ($565,(525.45) (’r. 

70 Which may he summarized as follows: 

(’ash (Stock first subscribed). $6,500.00 

(’ommon Stock Issued (Par Value) . . . 58,500.00 

Participating Preferred Stock (Par 
Value) . 4,453,000.00 
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First ^lortgage Bonds, ()’..% (Par | 

Value) . ^ r.. 2,700!000.00 

Income Bonds, (Par Value). 2,(>471000.00 

Open Account. l,()05U01.4o 

Adjustments (Open Account or Oasli). . 47j,08().94 

1925 Oash Additions-. 28;951.()1 

Cash on hand. (405p95.19) (h*. 

Sale of CurrcMit. ( 78j87().()3) Cr. 

Salvage Value of Construction Kcpiip- 

ment .. ( 28j951.()l) Cr. 


$ll,032j81(;.57 

21. Th(‘ Initial Cost Statement therefore ihcludes as 

legitimate cost, such items as stock discount amil bond dis¬ 
count and exi)ense which the records submitted; for (*xam- 
ination indicate mav have aggregated several million 
dollars. i 

22. During the Pre-(Construction ])eriod 4hiie (Clarion 

Kiver Powm* (Coni))any had a total of $(),5()0.()() in cash but 

during the (Construction Pei’iod it was so arranged ])v IL 1). 

\Valb]*idgv (C()., I lie,, that it had no cash or lanv direct 

* 

banking connections. P>ri(*tly tin* arrangementjs W(‘ri* as 
follows: i 

H. D. Walbridg(‘ & (C()., Inc. owned the controilliiig stock 
interest in The (ciaiaon Hiv(‘r Pow(‘r (Company and <*ansed 
it to execute the various contracts shown in Kxhibit ‘‘(C", 
one of this number—(with 11. 1). Walbridge <S:|(Co., Fnc.) 
j)rovided for tln^ issuance* to II. D. Walbridge* ('Co., Inc. of 
$M,414,0()0.()() ])ar value of stock anel bonels for wjiich II. I). 
Walbridge & (Co., Inc. were to ])erform (*e*rtaln seji-vices anel 
])ay The (clarion Kiver Powe*r (Conpiany .$1,20(),()()().()() in 
e*ash or iiifrrrsf on dail/j Ijalaucns of this (unotoif rrntainii/f/ 
HH/xiif/ or ini('.r/)('it(l('(I at the* rate* of 8/^. II. I). Walbrielge* 
(C()., Inc., rece*ived the se*curitie*s but )j;pd 8'7 on 
80 nnexpe*ndeel balance*s of the $I,200,000.0(i fund in¬ 
stead of allowing The* (clarion Kiver Powe*r';(Company 
to act nail V hanelle the* fund. I 

II. I). Walbridge" (Co., Inc. unelei* the* same controlling 
conditions causeel The (clarion Kiver Power (cbmjiany to 
contract with (General (Construction (Corporation iaiid issue 
to it $6,000,000.00 of The (clarion Kiver (Company’s securi¬ 
ties; and likewise lU’ovided for tlie open account item of 
$230,401.45 and supplemental contract item of $1,375,000.00. 
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Tlu* H. I). Wall)ricl<»v & (V)., Inc. records siilmiittecl 
for examination indicated that tlu‘ h^irst .Mortuaii'<‘ Bonds— 
2o-y(*a]' ()• < ]>ai‘ value of $2,70(M)()().(K) were sold at St), but 

liolhini^: is knowiii of the selliiiii- ])i‘ice of $2,()47,()00.00 ])ar 
valn(‘ of S''r incom(‘ bonds. All Pailicipatiiio- Preferred 
Stock issued, amount ini'- to a par value of $4,4r):>.00().()() 
seems to have ]>een liandled as follows: $.‘>,114,000.00 is¬ 
sued dii'ect to H.| I). Walbridii'e (’o., Inc., and $1 ,.‘)4t),0()0.- 
00^> issued to (ienei*al (’onstrnction (’ori)oration and by it 
iinmediately ti'ansferred to II. 1). Walbridii'e cV: (’o., Inc. 
who Were investment brokers and appeai-ed to hav<‘ mar- 
k(*ted and tra(h*d <inite extensively in this stock. Kxhibit 
“F" ('ompilod from tlie records of H. 1). Walbridirr c'c Fo., 
1 lie. indicates an avcra.u'e sale ))rice of a])proxiniatcly .$.‘11.00^ 
per shai-e of $100.00 par value whicli indicates an intlation 
in the ])i-oJect cost on account by this item of approximately 

.$:kooo,ooo.oo. 

24. Dnrinu' the coni'se of the joint examination mentioned 
in ])arauraph ].') hi‘i*eof, several nnsnccessfnl attempts were* 
made to obtain from H. I). Walbriduc* cV: (’o., Inc. and (bm- 
eral (‘ousti*nction (’orporation the details of the actual 
pi'tieeeds i'eceiv<*d from the sale of the Stock and bonds, sell- 
inu' expense, and sto(‘k and bond diseonnt in oi-der 
SI that the securities miulit be accounted for in ac- 
col-dance with onr accounting- system, rnh-s and regu¬ 
lations. 

2.”). .Vi’ticle 17 of the lic-ense is as follows: 

rpon the conijjlelion of tin* construction of said pi-ojec-t 
the Lic(*nsi*e shall tile with the (’ommission a statement 
under oath in duplicate showing- the actual lei;-itimati* cost 
of construction thereof as specified in Reunlation 2t), S(‘c- 
tion 2 of said rules and reu-nlations of the ('ommission. 
Snell statement shall include all projier and len-itimate costs, 
wht‘th(‘r iiu*nrred iprior to dati* of issuance of license or on 
and aft(‘r such date: and the Licensin* shall, if rc'ipU'sted 
by the (’ommission, show separately on siicli statenu'iit tin* 
items and amonnts of cost incnrr(‘d prior to the date of is- 
snanct* of license, with such other details with r<‘S)»ect 
thei*eto as the (’oinmission may i-e(piire. Fach and every 
item of cost included in such statement sliall lx* supported 
by ])roper voucher or otln*r record: and any sndi vonchei* 
or record or certitied copy thereof, in support of any item 
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properly includ/ble in said cost shall become a part of the 
permanent records of said project and shallj be kept and 
retained by the Licensee in the manner recpiired by the 
Commission. ! 

While there may be some excuse for ])oorly supported 
claims covering expenditures made during ihe Pre-Con¬ 
struction Period, most of which occurred pridr to the pas¬ 
sage of the Federal Water Power Act on Jijine 10, 1920, 
there is no good and valid reason why all Expenditures 
claimed as ])roject cost which were made or iiicurred after 
the ])assage of the Act and issuance of the license (Con¬ 
struction Period) should not be evidenced by the vouchers, 
bills, invoices, etc. required by paragraph 17 of the license, 
the Rules and Regulations and the Accounting Svsteni of 
the Commission. i 

2(). There is sufficient reasonable evidence tjo allow cer¬ 
tain poorly supported ex])enditures made in the Pre-Con¬ 
struction Period but it is quite evident that! this report 
when dealing with the Construction Period e^])enditures, 
should be limited to such items as are * “su])])orled 
82 by ])roper voucher or other record” as provided by 
Article 17 of the license. I 

27. The licensee has accounted for tlie i|)i'oject cost 
based on January 1, 1925 as the date when thelproject was 
placed in operation. The ])lant records show tljat no water 
])assed over the spillway of the dam from June 19, 192-1- 
to December 31, 1924 which indicates that all available 
water head was utilized during that i)eriod. 'There were 
two generators installed. No. 1 commenced ojperation on 
June 19, 1924, and No. 2 on Julv 29, 1924. The Construc- 
tion contract provided that the General Consti^uction Cor- 
])oration should construct the Piney Development an^J place 
same w commercial operation on or before Ji\ne 7, 1924, 
and no claim or contention has been made that this provision 
of the contract was not complied with. By letter of August 
31, 1927 the Examiner iXHpiested the Licensee to agree to 
either June 15, July 1, July 15 or August 1, 1924 as the 
date the Piney Project was placed in operation but none 
of the suggested dates was accepted by The Clarion River 
Power Company. | 


5—5398a 
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After careful consideration, August 1, 1924 lias been se¬ 
lected as the eijuitable date on which the project was placed 
in operation and all accounts have, in this report, b(‘t‘n ad¬ 
justed to that date. 

2S. Pbxhibit ‘‘(T’ is an analysis of energy generated from 
June to December 31, 1924 and jiarticular attention is in¬ 
vited to contract between The Clarion River Power (’oni- 
})any and Penn Public Service Corporation dated July 1, 
1922, (See Exhibit ‘‘C’') which under Article Sixth, ])ara- 
gra])h 3 ])rovides for a monthly minimum ])ayment 
S3 for current amounting to $3(),700.00 and under para- 
gra])h six provides for a payment of eight mills per 
K. W. II. whereas the licensee has credited the accounts with 
but i) mills per I\. W. II. Adjustments have been made 
herein in accordance with the eight mills ])er I\. W. II. in¬ 
stead of the monthly minimum payment ])rovision for the 
reason tliat both generators were not in a ])roduction status 
a full month during the period selected herein as the con¬ 
struction ])eriod. 

29. Based n])on the facts as determined by a careful ex¬ 
amination of all books, accounts, records, contracts and 
otluM- documents made available for inspection, and opin¬ 
ions of tile Solicitor for the Federal Power Commission, the 
following (‘liminations from and additions to the statement 
submitted by the applicant are proposed for the reasons 
stated: 


Proposed Eliminations. 

Schedule No. 1, Pre-construction Period: 

(a) Expcndifurvs of J. B. Fanil . $448,722 oO 

No expenditures in this Schedule are supported by 
vonch(‘rs, invoices, bills, etc., which covers traveling ex- 
])(‘nses incident to proposed financing and sale of the 
])roject : good will, entertainment, chu’ical work, onic(‘ rent, 
attorney's fees, and engineering work on both |)roject and 
non])roject area, iione of which bear any evidence to show 
that they were necessary, or that they produced any result 
us(‘(l or useful in the Piney Development as and when finally 
constructed. 
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Schedule Xo. 2, construction period $6,213,904.78 


(leneral Construction Corporation. $3,301,426 21 

11. I). Walbridi>'e & (^o., Inc. 2,9S4,r)8() .01 

Accounted for duriiiii: 1925. (^2,101 44)Cr 


$6,213,904.78 


(])) Vusupported Items Toialinp . $l,li21,942.67 

Tlie items niakinii- uj) this total are ^•rou])ed| in Column 2 
of Schedule Xo. 2 and the Licensee Corporiition has not 
furnished the sup])ortini*- evidence of actualj ex])enditure 
recpiired ])y the license. System of Accounts and Rules and 
Keiculations from which the Phxaminer miulit determine 
actual legitimate project costs. 

(c) Fluanrhicj . ;$1,0()6,1()6.94 


in Column 3 
ain bond ex- 


The items making up this total are grou])ed 
of Schedule Xo. 2 and cover interest and cert 
penses. IteTii Xo. 250, included herein, amounting to $294,- 
102.80 is also entirely unsupported ])y evidence* of expendi¬ 
ture. The interest item (Xo. 242) amounting tb $731,190.56 
no doubt represents the net interest cost to iTlie Clarion 
River Power Co. on the securities covering the ])eriod as 
accounted for, but information as to the proceeds actually 
received for the securities and the final dis])Osition thereof 
have been withheld from the Kxaminer. It i!s, therefore, 
pro])Osed to eliminate all interest and financing costs as 
claimed and add to the ])roject cost interest tU the Penn¬ 
sylvania legal rate of iV'/( on all properly supported legiti¬ 
mate ]project costs. i 

I 

(d) 0perailoii . j. $47,748.88 

The items making u]) this total are groupeci in Column 
4 of Schedule Xo. 2 and are those amountjs believed to 
85 be principally oj)erating expenses of the pi’oject after 
August 1, 1924, (the date selected hereini as the date 
the Project was actually placed in operation) which amount, 
however, is subject to adjustment should any of the items 
included therein be found to have been actuallviincurred or 
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expended on account of construction activities prior to Au¬ 
gust 1, 1924. 

(e) Ko)t-Project ...$102,081.89 

The items making up this total are grouped in Column 5 
of Schedule Xo. 2,, and include such exi)enditures as “(Irand 
Opening" of the })roject, a picnic or outing given to several 
hundred persons; an account “Erie Line" believed to be a 
non-])roject transmission line; AVireless equipment; and 
telephone lines nqt under license and other similar items 
which should not be charged to the legitimate cost of the 
licensed project. 

(f) 8V/t/Vc.s- .$21,000.00 

The items making up this total are grouped in Column 
() of Schedule Xo. 2. Thev are for alleged legal Services 
injected into the v^‘cords by H. D. Walbridge cV: Co., Inc., 
$10,000.00 of which went to lion. Xathan L. Strong for 
“1‘etainer fees", $5,000.00 of which was paid in December 
1924, several months after the date selected herein as tin* 
logical or (‘(juitable date when the project was placed in 
operation; $7,000.00 to 0. A. Brownback and sundry other 
similar ])ayments. It appears that the ])r()ject legal mat- 
t(‘rs were handled bv Maffet ic Kimer whereas these ex- 
peiiditures were made by H. 1). Walbridge cV: Co., Inc., 
who had manv other financing and utilitv activities and 
no evidence has ])een produced of the nature and ext(‘iil 
of the services rendered or that the amounts ])aid were 
legitimate charges to the construction of Piney Project. 

80 (g) (re)ieral Enghu'er'mg and Suprr- 

risi()}i {Item Xo. 23).$2,r).”)0,000.00 

This is a claim of General Construction cori)oration 
which is entirely unsuj)])orted and a])pears to be tlu* dif- 
f(*renc(‘ between the ])ar or face value of tlu* $(),()00,000.0() 
securities of The piarion Kiver Power Com])any ])aid to 
it for constructing tlie ])roject under contract dated dune 
21, 1!)22, and the sum of the other expenditures claimed to 
have* be(*n made by it. It covers a portion of wliatever 
])rotit there* may have been on account of the construction 
contract but since the contractor (General Construction 
Coi-poration) is afliliated witli The Clarion Biver P()W(*r 
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Company l)y and through the control of H. p. Walbridge 
cV: Co., Inc. it represents a profit to the Watpridge group 
and is not a legitimate project cost. \ 

(h) Laud Purchases and Damages (Item No, 

M) .L $152,799.85 

Tliis charge was brought into the project! accounts by 
means of an entirely unsupported Journal voucher (No. 
1101-B) ])etween General Construction Corporation and 
County Realty Company. Under its contri^ct with The 
Clarion River Power Company dated June !?1, 1922, Ar¬ 
ticle 5, (See Exhibit “C^’) General Construction Corpora¬ 
tion was obligated to “purchase and pay fpr all lands, 
reservoir areas, flowing rights and property! damage in¬ 
cident to said development.” Title to the lahds acquired 
from various owners was first taken in the name of County 
Realty Company, a corporation understood to have been 
affiliated with and/or controlled by II. D. AValbridge & 
Co., Inc., and by it later transferred to The Clarion River 
Power (’ompany. Settlements of property da|mage claims 
were also handled in the name of County Pealty Com- 
l)any. The examiner was not given access toj the records 
of County Realty Company supporting this pntry. It is 
understood that these expenditures were madje under the 
supervision of Air. C. W. Wineinan of Penn Uublic Serv¬ 
ice Corporation and Alaffet & Rimer, itttorneys at 
87 Clarion, Pa. and it is believ’ed that all original bills, 
invoices, vouchers, etc., su])])orting this ite[m are either 
ill the ])ossession of or readily accessible to jlie licensee. 
It is also l)i‘li(‘ved that all the expenses incident to the ac- 
<luisitioii of the project lands and damage settlements have 
been iu('lu(U‘d in the cost accounts of C. B. Pawley and 
Com))any and passed as legitimate project costs. Since 
access has not been given to the records in support of tliis 
it(‘m it is jiroposed to eliminate the entire chaiige and add 
to tlu‘ i)roject cost in lieu thereof the amounts shown by 
the deeds to have been paid to the original grantors by 
Exhibit “H" ($21,:)9o.J5) and the damages actually ])aid 
as i)er Exhibit “I” ($17,284.00). I 

(i) Equipment, net chargCj (Item No. 93). . . . i$150,483.0.) 

I 

On December 31, 1924 the total equipment cosit as shown 
bv the construction accounts of C. B. Hawley & Company 
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was $170,01 and during 1025 sales to independent eon- 
cerns amounted to $25,527.55 leaving a net charge to the 
project for construction e(iuipment of $150,483.05. Power 
for construction t)ur])oses was furnished from a tempo¬ 
rary power liouse at the job; the equii)ment installed in it 
being of old and obsolete types which had been removed 
or discarded from various ])lants controlled by 11. D. Wal- 
bridge cV: (5)., Inc. Some of the prices charged to the 
project were irregular and some were for unnecessary 
materials, foi* exami)le: on duiu* 20, 1923, II. I). Walbridge 

(’()., Ine. bill<*d the job for three boilers at a total of 
,$!),.3()().()() and on Novenil)er 14, 1924 Penn Public Service 
(’orj)oration through inadvertence also billed the job for 
the same boiI(*rs (they having been dismantled from one 
of its st(‘am ])lants) at a total jirice of but $3,000.00. (\ B. 
Hawley (’ompany detected tliis du|)licate billing and 
some interesting correspondence attached to voucher Xo. 

7202 shows that 11. D. Walbridge C’omtiany, Inc. 
8S raised the pt'ict* charged to the project from $3,000.00 
to $9,.300.00 on these three boilers. Included in this 
samc‘ voucher (7202) was an item of 214 tons of sheet steel 
piling bill(‘d to the ])roject at $428.00 and t*Let)aid freight 
of $1!4.22 and soine s])icy correspondence passed back and 
forth about tlu* unreasonable charge and the fact that none 
of tin* piling was ever used on the job. The Hxaminer 
re{|uested Penn Public Service Corporation under dates of 
August 24 and 25, 1927 to furnish the details of all inter- 
com[)any transfer of second-hand e(iuipment, but these re- 
(juests iHunain unanswered. There were two steam loco- 
mot iv(‘s retained at the dam, one of which was there in 
1927 and the other one was ‘‘loaned’' to some of the 
athliated com])anie?^. Vnder the circumstances it is recom¬ 
mended that the entire net equipment charge of $150,483.05 
b(‘ (‘liininated until the licensee shall furnish such sup- 
])orting details of this equipment and construction of the 
tem])orary ]>ower house as are necessary to determine the 
amount that should be reasonably and e(iuitably cliarged 
on account thereof. 

(j) ('lariffjt Wafer C(>}npa}iif hnprovemenfs 

(Ifew Xo. 94).'. .$‘203,160.‘25 

The claim is made by the licensee that the reservoir 
pond required the removal of certain improvements of the 
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Clarion Water Company. The records sho^vj that a new 
l)nmpini>- station was built, new wells drilled and equipped 
with electrically operated machinery in lieu o? steam oper¬ 
ated, power line constructed and a new standfpipe erected 
hi<»h u])on the bluff some 4,000 feet from the power house, 
all of which was charged as a damage to Piney project at 
a total of $80,903.74. The Clarion Water Company was 
controlled by the H. D. Walbridge & Co., Inc. group and its 
annual re])ort to the State of Pennsvlvania for the vear 
ended December 31, 1926 contained an item listed as a Sur- 
])lus Created to Appraisal of July 31, 1926 Amounting to 
$263,160.25. There is little doubt that this appraisal 
89 value is due entirely to the rebuilding which was 
charged to the Piney Project. Whileithe records 
show but $80,903.74 charged to Piney Project! for this re¬ 
building, its closeness to the Piney Project may have al¬ 
lowed many other items to have been used on the im])rove- 
ment of the Water Works and charged to Pihey Project. 
Ilowevei*, this sworn statement of (Jarion '\Vater (\)m- 
])any claims that the increase in value of the property (on 
ac('ount of Piney Project expenditures) amoutits to $263,- 
160.25 from which it logicallv follows that this amount 
should be credited to the Piney Project Cost. 


(k) rnvlainicd Wafies [Item No. 100) 


$1,612.68 


It is understood that this amount in cash froib unclaimed 
wages was deposited with Pennsylvania Electric (^ompany 
by Cliarles H. Hawley c'c Company. Since the iwages were 
charg(‘d to the project this unclaimed item! should be 
credited to the project costs. i 


(1) riiacroinifrd for {lirw No. 101).i. 44,736.81 

Xo snpi)ort of any kind has been offered for this item 
which appears to be in the same category as Item Xo. 33 
(g) and its elimination is proposed for reasons stated 
therein. 



Hcrviros of II. I). Walhridge cO Co., hic. . 

Item X^o. 246. 

‘ “ 247 

“ 248. 

‘‘ ‘‘ 249. 


i 800,000.00 
I $300,000.00 

I 200,000.00 

i 200,000.00 

i 100 000.00 


|$800,000.00 

1 
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Tills claim for c()mi)ciisali()ii on account of services is 
liased on the contract between Tlie (^larion River Power 
(’ompany and II. D. Walbrid^^e & Co., Inc. dated 
fK) Juno 1, 1922, (See Exliibit C). Item No. 246, 
$:^00,00().f)0,is believed to have been for compensation 
under jiarati’raph 11 (Ii) of the contract whereby H. D. Wal- 
bridire cV: (V)., Inc. was to ‘‘induce’’ Penn Public Service 
(’orporation (an laffiliated and controlled corporation) to 
contract for tlu'i output of the ])roject. Item No. 247, 
$290,000.00 is b(‘lieved to have been for compensation un¬ 
der ])arairraph 11 (i) of this contract whereby Penn Pub¬ 
lic S(‘rvic(‘ (h)r])(H'ation was “induced" to iruarantee the 
jiaynient ()f c(‘rtain bonds. Item No. 248. .$200,000.00 is be¬ 
lieved to have been for conipimsation uinUn* ])araii‘ra])h 
11 (j) of this contract whereby II. D. Walbridire (5c Co.. Inc. 
was to ])i-ocure a firm contract from a responsible construc¬ 
tion conpiany ((Jeneral (’onstruction (’orporation. also af¬ 
filiated and controlled by II. 1). AValbridire (5c (’o.. Inc.) and 
Ittmi No. 249. .$100,000.00 at)pears to have been for all other 
s(‘i‘vi(‘es on account of this contract. Since all these obliti'a- 
tions. aii'remnents. etc. were between cor])orations which 
W(‘]'(‘ afliliated with and/or (*ontrolled bv II. D. Walbride:e (5c 
(’o., IiH*.. who also controlled The (’larion River Power 
(’ompany these* chari^es are eliminate'd for the reason that 
lh(‘y ai’(* a profit to the licensee and its affiliates and not a 
leiritirnate ])roje(*t Cost. 

(n) P'<in}p)Hriit Safrapr (Item So. 'liV.)) . . ($28,9.')!.61) (’r. 

'Fliis it(*m represents the estimated value' of e(iui])ment 
I'emaininiT on tin* job at the close of 192.*). The amount 
($2S.9.‘)1.()1) is arl)itrarily made to otT-set the chare:es for 
construction durinii* 192”) which were considered as a ])art 
of tin* obliiration of (Jeneral (’onstruction (’orporation and 
llu‘ credit was made at the sne*e:estion of Pldward J. Chenev. 
Knirinei*!-. (who pre])ared the cost statement) by letter 
dat(*d Mav 17, 1926 wherein he states that “the remaininir 
salvaire value may run as hiirh as .$.">0,000.00 but mi.irht not 
(‘.\ce(‘d $.‘10,000.00." It is ))re)])osed to eliminate this 
91 credit and make all equipment adjustments as out¬ 
lined in (i) Item No. 93. 
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(o) Eitvrfjjf Goicrafcfl {Jfrw No. 270). . . . ($7f^,87().()3) Cr. 

Tills item ro])resents credit for ole(*trical eiieriry gener¬ 
ated by the project prior to January 1, 1925, a^ tlie rate of 
5 mills ]>er I\. AV. H. Attention is invited to hmtract be- 
twemi Tli(‘ ('larion Kiver Power Pom])any and Penn Public 
Service ('Corporation dated July 1, 1922. Article 6 ])ara- 
ura])lis 3 and (>. Paragra])h 3 ])rovides for |a minimum 
monthly ])ayment on account of the output of the ]na)ject of 
83G,70().()0 and ])aragi’a])h 0 ])rovides a ])aymeitt of S mills 
])er K. W. IT. for the output. Exhibit “G’1 shows the 
monthly ont])nt in K. W. II. generated and credits to 
])roject at the rate of but o mills ])er K. W. Hi It is pro- 
])osed to eliminate this entire credit of $78,876.63 and in lieu 
thereof set iij) in th(‘ ])ro])osed additions to the jiroject 
costs, a credit for all energv shown to have been gen- 
erated by the ])]*oj(‘ct jirior to August I, I92-|l- (date se¬ 
lected herein as the beginning of commercial operation) at 
the contract price above referred to of 8 mills per K. W. H. 
The monthly minimum ])ayment ])rovision being ignored 
because there was not a full month's operation bf both gen¬ 
erators ])rior to the date selected herein as the bbginning of 
commercial operation. I 

I 

Proposed Additions. I 

I 

(])) LaiuJs and Dawarjes .|. 38,676.33 

Made up of the considerations shown in the deeds of 
convevance as per Exhibit amounting toj $21,393.33 

and damag(‘s actually paid as p(‘r Exhibit “ Iiamounting 
t o $17,284d)0. ' I 

92 ((j) htfrrryj Darina G onsi nadhni . $27b.r)r)4.10 

It(‘m (c) includes a pro])osed elimination of (ill interest 
claimed during the construction period becausedt was not 
computed on actual legitimate project expend|itures and 
since the details of financing and accounting fpr all pro¬ 
ceeds from securiti(‘s has not Ixmui made available*, interest 
on the items consider(*d as legitimate project coks $4,408,- 
865.62 has been com])uted at the legal rate of the State of 
Pennsylvania, iV/f. for the average time embraced in the 
construction period (one-half of time from July! 1, 1922 to 
August 1, 1924) or I 2 V 2 months, and is subject ^o any fur¬ 
ther adjustments which may be made in the project costs. 
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(r) Kh’ctrical Kiicrpjj (h’nrratrd .($39,‘>‘U.7‘2) Cr. 

In lieu of proposed eliniincition of Item Xo. 270 (o) wliieli 
is a credit at tin* contract rate of S mills per K. W. H. for 
all current ircmerated prior to Aiiirust 1, 1924 as shown hv 
Kxhihit “(i’’ (th(‘ dat(‘ s(*lected herein as th(‘ date com¬ 
mercial o])eration of the })roject actually heiran). 



(a ) 
( 1 >) 
(c ) 
*((1 ) 
(o ) 
(f ) 

(.U-) 

(h) 
Ni ) 
(j ) 

(k ) 
(1 ) 
(m) 

(n ) 
(o ) 


(P) 

"(q) 

(r ) 


Summary of Pi-oposiHl 


Hliniinations and Additions. 


I^roposed Kliminations. 


J. R. Paul Kxpenditures . 

Unsu])ported Itcuns . 

Finaiicin.u' i. 

()p(*ration . 

Xon-Pi’()j(‘ct. 

S(‘rvices . 

(unieral Hnii’ineerin^’ and Su])er- 

vision . 

Land Purchases and Damaires. . . . 

Kcpiipnunit Xet Phar.n'e . 

darion Water Pom])any Imiu’ove- 

nuMits . 

rnclaimod Wa.uvs . 

Unaccounted for . 

Services H. T>. Walhridii:e & (\)., 

Inc. . . . 

K(jui])nu‘nt wSalva.u-(‘ . 

Kncruv (l(‘nerat(‘d . 

» * * 

q^otal Lliminations . 


ji^44SJ22.r)0 

L12L942.(;7 

1.000,100.94 

47.74S.SS 

1()2,0SLS9 

21,000.00 

2,050,000.00 

152,799.S5 

150,4S:P05 

20:1,100.25 

1,012.08 

44,7:10.81 


SOO.OOO.tK) 
(28,951.01) Ur. 
(7S.S70.0:i) Cv. 


$0,f;02,027.28 


Proposed Additions. 

Lands and Damaires 

Interest Duriu.n’ ('Construction . . . 

Kneriry Ureherated . 


$:is,f;70.:i:i 
275,554.10 
(:i9,:i:i4.72) Cr. 


Total Additions . $274,895.71 


Total Xet Kliminatious . . . $6,387,7:11.57 


to Adjustments. 
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94 oO. The slatemeiit filed bv the licensbe with the 

• 1 

(''ommissiou shows a total claimed as thd, investment 
in the ori<^inaI Piney Project Xo. 309 as of j 

DeceinbcM- 31, 19*25, of . $11,032,810.57 

Th(‘ proposed net eliminations from the | 
licensee's claim, as ])er details u’iven in the I 
foregoiiiii* report, amount to. 0,387,731.57 


leaviiii*- a balance of 


$|4,045,085.00 


which Sinn of $4,045,085.00 is recommended bp approved 
and adojited by the Commission as the actual le«-itimate 
investment in said ])roject as of De(*ember 31, 1925, subject, 
however, to such adjustments with res])ect of item (d) 
Opei-ation, it(‘m (i) K<iui])ment, and item ((]) Iiiterest dur- 
inii* construction, a])])carin,u- in the list of jiropos^ed elimina¬ 
tions, as mav be found to be ])roper. i 

HAROLD TOHLTX, 
HAROLD TOHLTX, 
Examiner of 

A])))roved: | 

WILLIAM V. KING, i 

WILLIAM V. KING, 

(hicf AccofOiiant. 

95 In th(‘ Su])renie Court of the District ofj Columbia. 

In Kipiity. | 

52024. I 

I 

i 

The Clakiox Rivkii Power Company, Compjainant, 

against | 

Patrk’k J. IlrPLEV, Ray Lyman Wilbur, and 

Hyde, C'onstitutini*- the Federal Power Commission, De¬ 
fendants. i 

Motion to Substitute. i 

i 

j 

P’^iled Februarv 20, 1931. I 




C'omes now i-iobert P"'. Coi>swell, of counsel foricomplain- 
ant and suggesting to the Court the expiration of office 
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of Patrick J. Ilurlcv, Kav Lvman Wilbur and Aiiliur M. 

* • • 

Hyde, Const it lit iii.iT the Federal Power C’oinniission, de¬ 
fendants, mov(‘s that (leorue ()tis Smith, Frank K. McXinch, 
Ralph H. Williamson, Marcel (Jarsaiid and Claude L. 
Draper he substituted as defmidants in the above entitled 
cause, in accordance with tin* Act of Coni*-ress of Aue:ust 8, 
l.blT, Vol. 41, (’ll. 28.’), Pii*. lOfi.'l, Stat. at L., as amended by 
Act of (’onii'ress of .Jiiiu' 2.‘1, Ib.’lO, Pi;-. 797, Part 1, S(‘Vcnty- 
tirst ('onirress. Second session. 

R()P>FHT F. COHSWFLL, 

('(}((nsri for ('())n})lalua)it. 

(). K. 

L. A. R. 

9() In thi‘ Su|)rem(‘ (’oiirt of the District of (’oliimbia. 

In Fcpiity. 

7)2024. 

'fiiK Ci.AKioN Rivkr Powkr (’ompany, (’om])lainant, 

a<;ainst 

Jb\TKi('K .1. IlcRLKY, Ray Lyman Wilbcr. aiid ArTHI’R M. 
Hyde, (’onstitntin^LC the Fedi'ral Power (’ommission. De¬ 


fendants. 


Order for Sidfsfif}d}o)i. 
Filed Febrnarv 20, 


Fj)on consideration of the motion of Robert F. (’oi;'swell 
of coiins(‘l for th(‘com])lainant sui;-i;estini;- the eX|)iration of 
oflic(‘ of Ibitrick d. Ilin-k‘v, I\av Lvman Wilbur and Arthur 
M. llydiL Const it lit inu* the Federal Power C’ommission and 
he liavini;- moved the (’oiirt to substitute (leorixe Otis Smith, 
Frank R. McXinch, Ral])h B. Williamson, Glared (larsaud 
and (’laude L. Draper, as their successors in office, it is by 
tlK‘ (’onrt this 20th day of February, A. D., 1931, 

< )r(h‘red, that the said motion be, and the same hereby is, 
i;-ranted. 

JP:SSE V. ADKIXS, 

Justice. 

O. K. 

L. A. R. 
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I 

97 In the Supreme Court of the District of Columbia. 

In Equity. i 

i 

520:^4. I 

i 

The (’lariox Kivek Power Company, Complainant, 

i 

against i 

(Jeorge Otis Smith, Frank K. McXinch, KalEh B. Wil- 
lianisoii, Marcel (Jarsaiul, and Claude L. Draper, Con¬ 
stituting the Federal Power Commission, Defendants. 

Decree. i 

I 

Filed Februarv 20, 1931. 


This cause having come on for hearing on motion to 
dismiss the hill of complaint tiled herein, and fpi* a tem]) 0 - 
rary injunction and the matter having been fiilly argued 
to the Court by counsel, and briefs submitted^ upon con¬ 
sideration thereof and in conformity with the written o})in- 
ion tiled herein on January 29, 1931, it is by; the Court 
this 2()th day of February, A. D., 1931, | 

Ordered, adjudged, and decreed that the said bill of com- 
])laint be, and the same hereby is, dismissed; and that the 
])etition for tenqiorary injunction be, and the same hereby 
is, denied. i 

And it is further ()i‘der(*d, adjudged, and decreed that the 
])etitions for leave to intervene filed herein by Jiidson King 
as executive manager of the National Popular G|Overnment 
L(‘ague, and by the state of Pennsylvania, be, and the sanu‘ 
licr(‘l)v are, denied. 

JESSE V. ADKINS, 

1 Justice. 

O. K. i 

L. A. R. I 


From the foregoing decree plaintiff notes ani appeal in 
open court, which is hereby allowed, and bondj for costs 
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fixed ill tlie sum of One Hundred Hollars, or in lieu thereof 
$")().()() cash to be deposited with the Clerk. 

JES8K i\ ADKIXS. 


hS Memorandum, 

March .‘h —$')().()() dejiosited in lieu of bond on ap- 

})eal. 

.0.9 In the Supreme Court of the District of Columbia. 

In K(iuity. 
rrJOlU. 


'rnK Clarion Kiver Powei; (’ompanv, Com])lainant, 

against 

(lEORGE Otis Smith, Frank 1C McXinch, Kalpii R. 
Williamson, Marcel (larsaud, and (Maud L. Drapm*, Con- 
stitutiiiii- tilt* Federal Power (’ommission. Defendants. 


.1 s.v i()}i /// eu f of K rro rs. 
Phled April l.*l, 


The complainant in the above entitled cause for a])- 
])eal to the (\)urt of A])])eals from the orders, judi^inents 
and decrees entered therein files this its Assiunnieiit (*1* 
Errors ui)on the a])i)eal so taken and says that tin* court in 
makinu' said orders, jiuly,‘nu‘nts and d(*crees in tin* proct*t*d- 
iim-s and trial heretofore had erred as follows: 

1. 'riit* Court erred in dismissing the hill of comjilaint. 

'1. The (’ourt erred in holdiiiii' that the ])uri)ose of tin* 
Ft‘deral Water Power Act necessarily reipiires that tlu* 
actual h'H'itimate cost of tlu* orii^’inal ])roject of complain¬ 
ant 1)(* (h*t(‘rmined now by tlu* Fed(‘ral Power Commission. 

.*). 'riu* (’ourt i*rred in holding- that tlu* lani»Tiaiie of the 
Federal Water Powi*r Act ])rop(*rly construed authoriz(*s 
a hearinii' to Ik* l,u*ld at this tinu* for the ])urpos(‘ of (h*t(*r- 
minin<*- tlu* actual leicitimatc* inv(‘stnu*nt of tlu* ])i’oj(*et of 
com})lainant. 


GEORGE OTIS SMITH ET AL., ETC 


79 


4. The Court erred in holding* that Section 4|of the Fed¬ 
eral Water I^ower Act contains a clear requirement that 
the Federal Power Commission shall determine the 

100 iu‘1 inv(‘stm(Mit of a licensee in a ])rojectJ 

The Court erred in holding* that jhe Federal 
Power (’ommission is given the power to hold hiearings and 
make determinations as to the investment of a licensee in a 
])roject under Section 4 (a) of the Federal Wjater Power 
Act. I 

0. The Court erred in holding* that the holding* of an 
investigation to determine the actual legitimate! cost of the 
oi*igiiial ])roject of the complainant is an act necessary and 
)n*o])er for the ])nr])oses of carrying* out the other provi¬ 
sions of the Federal Water Power Act. i 

7. The Court erred in holding* that the Fed'gral Power 

Commission is authorized to hold hearings as td the invest¬ 
ment of a licensee under the rules and regulations adopted 
by the Commission and that such rules and regulations are 
both necessary and ])roper for the ])nrposes of carrying out 
the Act, and are valid. i 

8. The Court erred in holding that the rulers of prac¬ 

tice in formal proceedings ado])ted by the Fed|n*al Power 
(Commission we]*e duly adoi)ted, are within the power con¬ 
ferred n])on the Federal Power Commission by t|he Federal 
Water Power Act, and ai*e sufficient aiithoritv for the hold- 
ing of hearings as to the investment of conq)lai|nant in its 
original ])rojecf. ! 

9. The Court erred in holding that authority to hold 

a hearing on and make a determination as to ^he cost of 
complainant in its original project was granted by and 
contained in the license a])plied for and acce])ted by the 
complainant. i 

10. The Court erred in holding that any authority is pos¬ 
sessed bv the Federal Power Commission to hold anv hear- 

« « 

ings 01 * make anv determinations as to the investment of a 
licensee in a ])i*()ject constructed ))nrsnant tjo a license 

101 granted nnd(‘r the ])]*ovisions of the P^edejral Water 

Pow(M* Act. I 

11. The Court erred in refusing to hold and find that no 
jni'isdiclion, powen* or authority is possessed b\t the Fed¬ 
eral Power ('Commission to hold anv hearings orimake anv 
d(‘t(M*minations as to the inv(‘stment of a licenseejin a proj- 
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0 ('t ('Obstructed under a license granted pursuant to tlie ])ro- 
visions of the Federal Water Power Act. 

1‘2. The Court erred in r(‘fusin<;- to lii'anl a tcnipoi-arv 
injunction in this suit. 

li’OBKKT F. (’(HJSWFLL, 

Of (\ji(us('l for 0(tiHpldinauf. 

S(*rvi(H‘ of tile foiH'i^oin^- assii;‘nnient of I'rrors is acc(‘])ted 
this 1*) day of .Xpril, A. I). 

J. F. LAWSOX, 

Of Onunsi'l for Dofru/Jaufs. 

LFO A. KOVFH, 

[\ S. Attonicji. 
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Sfipiflation as io Drsifpiafion of Record. 
Filed April IM, 10:11. 


It is hereby stipulated by and lietween counsel for the 
'.‘Oinplainanl and defendants that the clerk be riMpiested to 
]>repar(‘ and ci*rtify transcript of I'ecoi'd in the above en- 
tith'd cause for use upon the apjx'al h(M*ein tak(*n, and to in¬ 
chub' in such transcript the paix'rs hew desiunati'd : 

1. Bill of coni])laint with exhibits annexed therido. 

2. Order to show cause. 

:i. Ib'tition for b'avi' to intei‘V(*ne—('oninionwi-alth of 
Pennsylvania. 

4. Power of .Attonu'v—Coninionw(*alth of Ibnmsvlvania. 

• • 

Pi'tition for b*ave to inti'rveiie—Jiidson Kinu'. 

0. Motion to dismiss. 

7. Opinion. 

8. Motion to substitutt'. 

b. Oi’di'i* for substitution. 

10. ])(‘cree. 

11. .Mi'ino. as to de])osit of ^bO.OO in lieu of a])))eal bond. 

.12. Assiuimients of (*rror. 

!:>. Tlu* tirst twenty-six ])aii‘(‘s of the ])reliininary aceount- 
inir report on actual le.u'itiinate investnu'ut in oriit’imd Pin(*y 
Project ir.'lOb Pennsylvania, the Clarion Kiver Power Com¬ 
pany liei'iist'c, as of December :>1, 1921. 


GEORGE OTIS SMITH ET AL., ETC 
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14. This designation. 

ROBERT F. COGSWELL, 

Of Counsel for CofUplainanf. 

J. F. LAWSON, I 

Counsel for Defendants. 
LEO A. ROVER, | 

U. S. \Atfornejj. 

April 13, 1931. i 

103 Supreme Court of tlie District of Colunlbia. 

United States of America, 

District of Columhia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District’ of Columbia, hereby certify thp foregoing 
pages numbered from 1 to 102, both inclusive, to be a true 
and correct transcri])t of the record, accordiipg to direc¬ 
tions of counsel herein filed, copy of which isjmade part 
of this transcript, in cause No. 52024 in Equity, wherein 
The Clarion River Power Company is Plaintiff gnd Patrick 
J. Hurlev et ah. Constituting the Federal Power Commis- 
sion, are Defendants, as the same remains upon tihe files and 
of record in said Court. j 

In testimonv whereof I hereunto subscrii)e my name and 

» • I 

affix the seal of said Court, at the City of Washington, in 
said District, this 6th dav of Mav, 193i. i 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. (TNNINGIiAM, 

Clerk. 


Endorsed on cover; District of (k)lumbia Suprbme Court. 
No. 5398. The Clarion Riv(‘r Power Conqiany,! appellant, 
vs. George Otis Smith, Frank R. McNinch, Ralph B. Wil¬ 
liamson, et al., constituting the Federal Power Commission. 
Court of Appeals, District of Columbia. Filed May 6,1931. 
Henry W. Hodges, Clerk. i 
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COURT OF APPEALS OF THE DISTRICT 

OF COLUMBIA. 

APRIL TERM, 1931. No. 5398. | 

I 

j 

! 

The Clarion River Power Company, - \ Appellant, 

\ 

• ! . . . 

i 

George Otis Smith, Frank R. McNinch, Et Al., 
Constituting the Federal Power Commis¬ 
sion, . \ Appellees. 

I 

BRIEF FOR CLARION RIVER POWER COMPANY, 

APPELLANT. 


This is an appeal from a judgment below ^hich dis¬ 
missed the bill of complaint of the Clarion River Power 
Company (hereafter called Clarion Co.) (R. 7,7). 

The bill sought to prevent the Federal Power Com¬ 
mission (1) from holding a hearing and reqjiiring the 
Clarion Co. to submit evidence in respect of i the Com¬ 
mission’s ‘^Preliminary Accounting Report on Actual 
Legitimate Investment” in the Piney Project!; and (2) 
from making any adjudication or entering any order 
(a) as to the “actual legitimate investment” of Clarion 

i 

Co. in such project or (6) requiring Clarion Cp. to omit 
from its fixed capital accounts (on its books of account) 
any item of cost entered therein (R. 1-6). 

This was a test suit to determine whether the Federal 
Water Power Act of June 10, 1920 (41 Stat. l|063), has 
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conferred any authority on the Federal Power Commis¬ 
sion (1) now to,determine the “actual le^timate invest- 
menV^ of Clarion Co. in the Piney Project, (2) to require 
the Clarion Co. ;to submit evidence at a public hearing; 
and in default of such evidence, (3) to enter a final order 
requiring Clarion Co. to modify its fixed capital account 
to conform to such determination by the Commission. 

The Federal Water Power Act was intended to pre¬ 
scribe the conditions under which water powers on navi- 
\ gable rivers migjit be developed by private corporations, 
,and it created a Commission with power to grant the 
necessary licenses therefor. The general scheme of the 
Act was that licenses might be issued for a term of fifty 
yearSy which should reserve to the United States the right 
to take over the completed project at the termination of 
the license at the cost thereof as defined in the Act, to be 
fixed and determined as therein provided. 

Where there was no State regulatory body having jur- 
I isdiction over utilities of this character, the Federal 
•' i Power Commission was given some of the powers usually 

j 1 

/possessed by a State Public Service Commission. This 
I phase of jurisdiction is not here involved, as Pennsyl¬ 
vania (in which this project is located) has a regulatory 
commission. 

Mr. Justice Adkins decided that the Federal Water 
Power Act gave the Commission the power to make a 
determination at the present time, of the actual legiti¬ 
mate cost of the Piney “project^’ (R. 44, 48, 51), and he 
based his opinion, not upon any definite statement in the 
Act (for there is none), but rather upon his idea (1) that 
a future determination (which the Act apparently con¬ 
templates) would;be “impossible,’’ (2) that the assumed 
purpose of the Act “necessarily requires” a determina- 
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tion now and (3) tliat the “administration oif the statute 

j 

requires that this power exists^’ (E. 43, 44, 4^1)—^all of 
which would have been excellent ar^ments why Con¬ 
gress ought to have given the disputed poWer, but the 
difficulty with those arguments is that Congress did imt 
confer the power, but apparently by the language of the 
Act deliberately withheld such power. ! 


STATEMENT OF FACTS. 


1. On October 13, 1922, the Commission issued a 50- 

year license to Clarion Co. to construct and Maintain a 

! 

water power development known as the Piney Project, 
to be commenced by June 1,1923, and completed by Sep¬ 
tember 1, 1927 (R. 2). The license required (Ir. 12); 

Article 17. Upon the completion of the con¬ 
struction of said project the Licensee shall file with 
the Commission a statement under oath ih duplicate 
showing the actual legitimate cost of construction 
thereof as specified inlRegulat^ 20^* 
said rules and reOTlations of the Commission. Such 


statement shall include all proper and I legitimate 
costs, whether incurred prior to date of issuance of 
license or on and after such date; and the Licensee 
shall, if requested by the Commission, show sepa¬ 
rately on such statement the items and ^mounts of 
cost incurred prior to the date of issuance of license, 
with such other details with respect thereto as the 
Commission may require. Each and evefy item of 


supported 
any such 


cost included in such statement shall be 
by proper voucher or other record; and| 
voucher or record or certified copy thereof, in sup¬ 
port of any item properly includible inj said cost 
shall beco me a part of the permanent yeco rds of. 
said-project and shall be kept and* refaihedTby 
Licensee in the manner required by the Cqnmussioit 

*As Regulation 20, §2, therein referred to is a verhatm copy of . 
Section 4(a),-second paragraph, of the Federal Water Power Act, the ' 
Act itself is all that ne^ be considered here in that respect. 
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2. Clarion Co. completed the project within the time 
limited; and thereafter it duly filed with the Commission 
(on the prescribed printed form) the verified statement 
required by the license (Article 17, supra) and by the 
Regulations (Act, §4(a)), showing the ‘‘actual legitimate 
cost” of the entire project (R. 2, 3). 

3. On August 4,1930, the Commission issued an elab¬ 
orate 100-page “Preliminary Accounting Report on Ac- 

i 

tual Legitimate Investment” in the Piney Project, and 
shortly thereafter a copy thereof was served on Clarion 
Co., with a notice that (R. 3, 18-19), 

“In case you fail to file a protest to said Pre¬ 
liminary Accounting Report, within thirty (30) days 
from the 21st day of August, 1930, the matter will 
be presented to the Commission for such action as 
may he deemed just and proper in the premises, * * * 
It should be understood that the findings set out in 
the accompanying report represent the conclusions 
of the Accounting Division on the evidence of record 
and the report should not be referred to as the deci¬ 
sion of the Commission.” 

Clarion Co. protested to the Commission against its 
approving that preliminary accounting report, insofar 
as such report proposed to eliminate $6,662,627.28 of 
items from Clarion Co.’s verified statement of the “actual 
legitimate cost” of the project. 

The grounds of such protest were (1) that the items 
objected to, were reasonably and legitimately a part of 
the “actual legitimate cost” and (2) that the Commission 
had no jurisdiction or power to make any order with ref¬ 
erence to such cost or to require the Clarion Co. to omit 
from its fixed capital account any item of cost entered 
therein (R. 3, 4, 20). 
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" 4 The Commission thereupon ordered a public hear- 

ing, 

‘‘for the purpose of receiving testimony and ex¬ 
hibits of the Licensee [Clarion Compaq] in sup¬ 
port of its said protest filed herein. The Commission 
reserves the right to offer such testimony and ex¬ 
hibits as may be determined at said hearing.” 

i 

This injunction suit was then filed; and a motion to 
dismiss was sustained (R. 35, 54, 77). | 

i 

FIRST POINT. 

The Commission has no power (1) to de^rmine, at 
the present time, the actual legitimate cost of the Piney 
Project, nor (2) to order Clarion Co. to omit from its cap¬ 
ital Accounts certain items to which the Confinission ob¬ 
jects. I 

This case does not involve either the propriety, or the 
accuracy, of the items of cost included by Clarion Co. in 
its statutory statement of “actual legitiniate cost” 
(§4(a)). I 

The sole question involved is the power of the Com¬ 
mission now (a) to determine such “cost,” and {h) to 
compel Clarion Co. to omit from its capital accounts any 
items to which the Commission objects. 

What power does the Act give to the Conjmission to 
act now in respect to (a) and (5)? | 

The Act created a Federal Power Commission with 
authority to issue licenses (for not exceeding 50 years) 

to construct and operate dams, etc., on navigable waterai 

* I 

for the development and use of power (§§ 1, 4(d), 6) ;.; 
with provisions for the United States to acquire the 
project after the expiration of the license (or temporarily 

i 

I 

j 
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‘take possession, on payment of rental, if the Presidoit 
deems the safety of the United States demands it) upon 
payment therefor as prescribed in the Act (§§14,16) and 
with provisions for rentals, regulation of rates, operation, 
etc. (§§10(e), 18,19, 20). 


ANALYSIS OF THE FEDEEAL WATEB POWEB ACT. 

Disregarding all those provisions that clearly have no 
possible relevancy to the question of authority here in¬ 
volved, the Act gives to the Commission certain powers 
which will now be carefully analyzed: 

1. Power to Hold Hearings. 

§4 provides: 

‘‘That the Commission is hereby authorized and 
empowered— • • • (g) To hold hearings and 

to order testimony to be taken by deposition at any 
designated place in connection mth [1] the appli¬ 
cation for any permit or license, or [2] the regula¬ 
tion of rates, service, or securities, or [3] the making 
of any investigation, as provided in this Act.’’ 
[Here follow detailed provisions for subpoenas, ad¬ 
ministering oaths, taking depositions, witness fees, 
etc.] 

There is no other provision in the Act for holding 
hearings. The Commission’s power to order the hearing 
for November 5,1930, must be found, if anywhere, in the 
above quotation. 

I. The Commission has no inherent power, except 
that which has been conferred on it by the Act. §4 of the 
Act says: 

“That the Commission is hereby authorized and 
empowered * * 
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To do what? By Section 4 {g) it is authorized and- 
empowered— 

1 ■ ■ 

.t ' \ * 

1 ' 

J*To hold hearings, and to order testimony to be. 
taken by deposition at any designated plabe, in corir- 
nection with^* • • • 


What are the things ‘4n connection with’’ Vhich it is 
given power ‘ ‘ to hold hearings ” ? In connedion vnth/^ 

First, ‘‘the application for any permit or license.” 
That question is not here, because there is nio attempt 
here to apply for any permit or license. 

Second. The Commission is given the right to hold a' 
hearing “in connection with” “the regulation of rates, 
service or securities.” But there is no attempt here to 


regulate “rates, service or securities.” No 4uch ques- 

I 

tion is involved here. 


The power to hold hearings “in connection 


with” the 


application for any “permit or license,” or “the regula¬ 
tion of rates, service or securities,” is not involved here, 


because the hearing objected to, was not to be held on any 
of those subjects. I 

The only source left from which to deduce the power 
to hold hearings, must be “in connection with’| [3], i. e,, 
“the making of any investigation, as provided in this 

Act/' I 

II. What then, are the ‘ ‘ investigations ’ ’ provided for 

I 

in the Act? The only “investigations” authorised by the 

i ‘ 

Act are these :* 


." provides for a specific investigation before January 1, 1921,' 
of a particular project. . _ . - 

§12 provides for an investigation {before license is granted)'as td'' 
the needs of navigation. 

„ . §2S provides for an investigation of certain proposed construc¬ 
tions on non-navigable waters. I 
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§4(a) make investigations and to collect and 
record data [1] concerning the utilization of the 
water resources of any region to be developed, the 
water power industry and its relation to other in¬ 
dustries and to interstate or foreign commerce and 
[21 concerning [a] tlie location, capacity, develop¬ 
ment costs, and relation to markets of power sites, 
and whether the power from Government dams can 
be advantageously used bv the United States for its 
public purposes, and [b] what is a fair value of 
such power, to the extent the Commission may deem 
necessary or useful for the purposes of this Act.” 

That is not a, general grant of power to ‘ ‘ investigate ’ ’ 
anything that the Commission may desire to investigate, 
but it is a power ‘^to hold hearings * * * in connec¬ 
tion with ^ * I * the making of any investigation as 

provided in this Act/^ It limits the hearings to the mak¬ 
ing of investigations as provided in this Act. 

What investigations, then, are ‘‘provided for in this 
Act?” 

Section 4 (a): 

“To make investigations and to collect and record 
data concerning the utilization of the water resources 
of any region to he developed.” 

This investigation is not concerning the utilization of 
water resources of any region to be developed. 

Next: “The water power industry and its rela¬ 
tion to other industries and interstate or foreign 
commerce.” 

The proposed investigation has no relation to collect¬ 
ing and recording data concerning the water power in¬ 
dustry and its relation to other industries and to inter¬ 
state and foreign commerce. 


The Conunission is also authorized to mahe investiga¬ 
tions and to collect and record data conceniing I 

‘‘the location, capacity, development costs, and 
relation to markets of power sites.” 

AJl that has relation to pre-license investigation; to 
things before the project has been built. 

The Commission is entitled “to make invest|igations” 
and “record data” “concerning the location oi power 
sites.” It is not doing that here. The hearing I has noth¬ 
ing to do with either the “location” or the “cajiacity” of 
“power sites.” I 

It is authorized to investigate and collect and record 
data concerning the “development costs” of power sites. 
The “development costs of power sites” does inot refer 

i 

to the past development costs of power sites, but] it relates 
to the development costs of power sites that iit is con¬ 
templating issuing licenses for, because the imtnediately 
following words, ^'arul whether the power froin Govern¬ 
ment dams can be advantageously used by the United 
States for its public purposes.” 

The other thing it can investigate and reeor<^ data for, 

i \ 

is “what is the fair value of such power to the extent the 
Commission may deem necessary or useful for the pur¬ 
poses of this Act. ” 

All that relates to prospective development^ because 

I 

§4(f), immediately following, confers the power, 

“To co-operate with the executive departments 
and other agencies of State or National Governments 
in such investigations.” 

In other words, it is “in such investigationsT looking 

t I 

to the future, in co-operation with the executive depart¬ 
ments and other agencies of State or National Govern- 
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ments in snch investigations; Other departments of the 
National Government are authorized to furnish,— 

“such records, papers and information in their 
possession as may be requested by the Commission, 
and temporarily to detail to the Commission such 
officers or experts as may be necessary in such in¬ 
vestigation.’’ 

Then in (c): The Commission is empowered, 

“To make public from time to time the informa¬ 
tion secured hereunder, and to provide for the pub¬ 
lication of its reports and investigations in such 
form and manner as may be best adapted for public 
information and use.” 

The meaning of §4(a) is that the only “investiga¬ 
tion” the Commission is entitled to make, and to collect 
and record data for, is concerning the location, capacity, 
development costs and relation to markets of power sites. 

The proposed hearing cannot be justified as being “in 
connection vith” “the making of ani/ investigation*^ un¬ 
der §4(a), because the proposed hearing is not concerned 
with “water resources,” “water power industry,” 
“power sites” [or their location, capacity, development 
costs, or relation to markets], “Government dams,” or 
the “value” of power from such Government dams. 
These all relate to general surveys of natural resources, 
as evidenced by §4(b), which provides for co-operation 
with other agencies in such investigations,” i, e., those 
already authorized in §4(a) just considered;.and §4(c) 
provides for making public the general information thus 
obtained. 

Therefore, the proposed hearing cannot be sustained 
Tinder §4(a) as being “in connection with” the “making 
of any investigation as provided in this Act**; and that 
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is so, for the simple reason that the only ‘^investigations’’ 
provided for in the Act relate to various pre-l|cense phys¬ 
ical situations \prior to construction; and none of the “in¬ 
vestigations,” which the Act authorizes, relate to the cost, 
as here, of licensed projects after construction. 

Justice Adkins said (R. 49): I 


“I think the power may also be derived from the 
first paragraph of §4(a).” [See §4(a) jat p. 8, su¬ 
pra; pp. 11, 12, infra,] \ 


But, as we have shown, the power given by §4(g) to 
hold hearings is limited to certain specific “investiga¬ 
tions”; and the “investigation” authorized by the “first 
paragraph of §4(a)” is not the hind of investigation 
which the Commission- is proposing to make of the 
Clarion Co., which is the subject matter of this litigation. 

It is submitted that Mr. Justice Adkins ’I attempt to 
deduce the power to hold hearings regarding the “actual 
legitimate cost” of a completed project, froib the terms 
of the first paragraph of §4(a), must fail, forithe reasons 
given (pp. 8-10, supra). 


2. Power Over Licensee’s AccountsJ 


What power does the Act give to the Federal Power 

i 

Commission to determine anything concerning the li¬ 


censee’s accounts? §4(a) is the only source 
leged power, when it provides: 


of such al- 


“That the Commission is hereby authorized and 
empowered ♦ * * 

“7w order to aid the Commission in deter minin g 
the net investment [i. e., “actual legitimate original 
cost,” §3] in any project, the licensee ishall, upon 
oath, within a reasonable period of time; to be fiixed 



I 


i 

• 

i 

I 

I 

I 

i 
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bv the Commission, after the construction of the 
original project or any addition thereto or better¬ 
ment thereof, file with the Commission, in such de¬ 
tail as the Commission may require, a statement in 
duplicate showing the actical legitimate cost of con¬ 
struction of such project, addition, or betterment, 
and the price paid for water rights, rights of way, 
lands, or interest in lands. The Commission shall 
deposit one of said statements with the Secretary 
of the Treasury. The licensee shall grant to the 
commission or to its duly authorized agent or agents, 
/ at all reasonable times, free access to such project, 
/ ' addition, or betterment, and to all maps, profiles, 
/ contracts, reports of engineers, accounts, books, rec¬ 
ords, and all other papers and documents relating 
thereto.’^ 

The ‘^determining” referred to in the first line, is 
not a present determination. It relates to the future 
“determination” to be made under §14 at the expiration 
of the license, by agi’eement with the licensee; and if no 
agreement is made, then the Federal Court must make 
the determination. 

This use of the word “determining” does not confer 
jurisdiction to make a determination. The word is used 
in the sense of “ascertaining the truth” rather than 
“decide.” This is quite evident from the fact that it is 
provided that one copy of the statement shall be de¬ 
posited with the Secretary of the Treasury. Of course 
the Commission must have the information here provided 
for, before it will be in a position to enter into any agree¬ 
ment as to cost, but it would be absurd to require the 
Commission to file the statement with the Secretary of 
the Treasury, and yet make no provision for similarly 
preserving the Commission’s alleged adjudication, which 
is another indication that it has no jurisdiction to make 
an adjudication. 



(1) The Clarion Co. has filed with the Commission the 
statement therein required to be filed under heavy penal- 

i 

ties for failure to do so (§25); and heavy p^alties are 
prescribed for making any false statement therein [Cf. 

§4(f)l. I 

Clarion Co. has also granted to the Commission the 
fullest access to all its records. i 

Clarion Co. is thus required to submit tbe verified 
statements and reports'* therein called for^ including 
full information as to the matters specified, aiid ‘4n such 
form and on such blanks’’ as the Commission may re¬ 
quire. 

But the Commission is not empowered to alter or 
change the licensee’s books. The Commission:can get all 
the information it desires as to facts; but caniiot alter or 
decide as to the facts. It was not given any suc^ power. 

(2) The Commission was not authorized toj determine 
anything. The furthest it could go was [§4 (£)]— 

‘^to require any licensee to make adequate provision 
for currently determining said costs and other 
facts.” 


That provision enabled it to require the licensee to 
keep its records so that the licensee—not the Commission 
—could currently determine said costs and other facts,” 

i 

i. e., the costs and other facts” which that paragraph (f) 
required the licensee, on demand, to furnish to| the Com¬ 
mission. j 

I 

I 

§4(f) confers no jurisdiction on the Commission ,tP 

I t 

pass upon the legitimacy of the expenditures ihcluded in 
the report of the licensee, but merely gives it;the right 
to require that expenditures actually made be enter^ ifi. 
the proper accounts. 
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^4(f) is concerned with just three things: first, the 
establishment and maintenance of a system of accounts 
such as the Commission desires; second, that the Com¬ 
mission shall have access thereto at all times; and, third, 
and most important of all, that the licensee shall submit 
such ‘‘statements and reports’^ as will adequately show 
the facts to thci Commission. The three separate refer¬ 
ences to such “statements and reports,^’ and their re¬ 
spective locations in the one paragraph, emphasize (1) 
that they shall be given as to numerous specified matters, 
(2) that they shall be under oath and in the form the Com¬ 
mission desires, and (3) that, if false, a heavy penalty of 
fine and imprisonment follows. 

But nowhere is the Commission given any power to 
decide anything as to cost or anything else,—^leaving to 
some other tribunal the decision of any disputed matter 
as to what constitutes cost, depreciation, etc. 

The Government insists that “currently determin- 
. ing’’ is a grant of power to the Commission “to currently 
determine.’’ It doesn’t mean an 3 i:hing of the kind. It 
is not a grant of power to the Commission currently to 
determine. The Commission is given power to require 
the licensee to make provision for the licensee “currently 
determining said costs and other facts,” because, just in 
the preceding part of the sentence, it is the licensee which 
is required to submit statements and reports, including 
full information as to cost of project, cost of mainte¬ 
nance, cost of renewals and so forth. 

As by §4 (a) the licensee is required, after the con- 
• struction of the project, to make a statement showing the 
actual legitimate, cost, and as by §4 (/) he is required to 
-.furnish “statements and reports” showing such cost, 
—the only power there given to the Commission is to say 





to the licensee, ‘‘You must make proper knd adequate 
provision for thus currently determining the cost.” The 
law says to the licensee, “You cannot wait and after the 
.whole thing is over, attempt to file ‘statenients and re¬ 
ports’ in a loose and haphazard manner, by recollection 
. or guesswork. We can require you to mhke adequate 
provision for currently determining the ebst, of which 

t 

you are bound later to file a statement with the Commis¬ 


sion. 




It is the licensee^ not the Commission, th^t is required 
to make adequate provision for the licensee “currently 
determining” what the cost is, a statement! of which, it 

I 

says he must, at a later date, file. The Acti says to the 
licensee, “You must at the conclusion of.th^ work, file a 
statement of the cost; and the Act gives to the Commis¬ 
sion the power to require you to make adequate provision 
for thus ‘currently determining’ the cost, of which you 
are required later to file a full statement.” | 

That is the proper construction of that clause in 
§4 (f); and it is emphasized by the fact thatj a little fur¬ 
ther on it says that all such “statements apd reports” 

i 

shall be made upon oath, and any person who makes a 
false entry in such statement or report shall be punished. 

V ! 

j Under §4 (f), the Commission has the ppwer to pre- • 
♦ 

/scribe the rules and regulations for the way the licensee^ 
must keep his accounts. It requires that jthe licensee^ 

; must file “statements and reports” showing the costs. 
The Commission can require a licensee to make adequate 
provision for currently determining the costs, of which 
the^licensee must file a statement; and thesd statements 
. and reports must be.made under oath, and onlsuch blanks 
as the Commission may determine; and if the licensee 
makes a false statement in those “statements and re- 
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ports” he may be punished with both a $2,000 fine and 
five years’ imprisonment. The requirement is that the 
licensee shall make adequate provision for currently de¬ 
termining—what! “Said costs.” It is the “said costs” 
that have just theretofore been referred to as the cost of 
the project, cost of maintenance, cost of renewals. 

The licensee must so keep his books that the licensee 
can “currently determine” those items of cost, of which 
he is compelled to file a statement with the Commission, 
whenever the Commission asks for it. The earlier part 
of §4 (f) says that the Commission shall have power to 
require the licensee to furnish a statement of the “cost 
of project” and “net investment” at such times as this 
Commission fixes. The law goes further and says to the 
Commission, “Perhaps you will not call for that right 
away. You may not call for that for three or four years. 
You mav be busv and not call on the Clarion River Power 
Company for three or four years to furnish that state¬ 
ment, but we give to you the right to say to the Clar¬ 
ion River Power Company, ‘You must make adequate 
provision for currently determining those things, even 
though we do not call for it for five years. You must 
so keep your books, that you shall have adequate provi¬ 
sion therein for “determining currently” the costs, so 
that, if and when, w^e call on you, possibly many years 
hence, to furnish a statement, at such time as we please, 
telling what the cost is, you will have so kept your books 
that you can currently determine the cost. ’ •” 

,That is simply a provision, in effect saying to them, 
.“You must keep your books so that a current determina¬ 
tion of costs can be made by yourself, so that you will.be 
instantly ready, 'whenever we do call on you, to give it to 
us^V 
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I 
I 

If the Commission believes that error^ have been 
made, that situation is fully taken care ot by §4 (a), 
where it provides: i 

« i 

* ‘ The licensee shall grant to the Commission or to 
its duly authorized agent or agents, at all reasonable 
times, free access to such project, addition or bet¬ 
terment, and to all maps, profiles, contrax^ts, reports 
of engineers, accounts, books, records, ^nd all other 
papers and documents relating thereto, r 

From which the Commission can record for future 
reference, any views it may entertain on tha|; subject. 

j 

i 

3. §4(a) Does Not Confer on the Commissidn the Power 
Now to Determine the Net Investment of a Licensee in Any 
Project. I 

I 

1 

«4(a),pp. 8,11,12, supraj does not confer;a power on 
the Commission to determine the net investment at the 
present time. It merely prescribes what the li^nsee shall ^ 
noiv do, ‘‘in order to aid the Commission in determining f 
the net investments^ at svch time as the Act provides {in ' 
other sections) for such determination—and! that is by • 

i 

§§10(d), 14, to be twenty years hence, or at the expira¬ 
tion of the license. 

That such is the correct construction of §4(;a), follows 
from the fact that it provides for the successive prepara¬ 
tion and tiling with the Secretary of the Treasury of 
statements of cost of each addition, hettermerit, etc.—all 
“in order to aid the Commission in determining the net 
investment of a licensee in any project,’’ and for the 

i 

determination of which no occasion arises under the Act 
for 20 years [§10(d)] or until the expiration of the li- 

i 

cense (§14). | 
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There is no need noxo for any determination of the net • 
investment. The Act does not provide for it.. That de-:- 
termination is not required, in the case of the .Clarion-' 
Co., for tvyeniy years at the earliest, and really not for 
fifty years. I. 

But in the meantime, and looking ahead for that dayr 
the Act elaborately provides for the recordation and 
preservation of all the facts deemed by the Commission' 
to be essential for such future determination. 

The Commission has plenary right to investigate the 
company's books and records, and to get every fact. 
Having gotten every available fact, if there is some fact 
that did not appear on the books, it could call on the com¬ 
pany for that information. There is no doubt about that. 
It could specifically get the information. 

The difiScultv is that after it has ascertained what the 
% 

facts are, we differ verv decidedlv then as to what is the 
legal conclusion; i. c., what constitutes the legitimate in¬ 
vestment cost. We sav that if the time comes for that 
to become material, fiftv vears from now with all the rec- 
ords having been carefully preserved, and everybody is 
dead, then if an agreement can not be reached, the con¬ 
troversy must be determined by a suit in equity. 

If the Commi$sion now has the right to determine 
what the “actual legitimate original cost’’ was, and can 
require the company to take out of its books and out of 
its capital accounts, the entries that are there, what then 
becomes of the provision of the Act that fifty years from- - 
now, if the parties cannot agree on that same net invest -. 
menty it must he determined hy suit by the United States ^ 
in the Federal Court? 

If today the Federal Power Commission has the right, 
as it says it has, to determine the net investment, what 
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then becomes of the provision that fifty years! from now^ 
if the Commission and the licensee cannot a^ee on the 
net investment, it must be settled, not by the Commis¬ 
sion, but by a Federal Court? Why did Congress insert' 
the provision that fifty years from now, if the parties' 
cannot agree, the Federal Court shall determine the ques¬ 
tion, if today the Commission have the right to settle it 
for itself? 

i 

If the Commission has the right to determme it now, 
why, provide that fifty years from now the Federal Court 
shall, if it cannot be agreed upon, determine i|t by a suit 
brought by the United States in the Federal Ctourt? 

Suppose it is now decided—in this or somd other liti¬ 
gation—that the Commission has the power to! determine 
the ‘‘actual legitimate original cost;” an appropriate de¬ 
cree is entered giving it that power; and it thereupon en- 

1 

ters an order saying, “We hereby find and determine in 
accordance with such and such provisions of the Federal 
Water Power Act, that the actual legitimate original cost 
is so muh”; and it then requires the company so to 
change its journals and ledgers that the Commission's 
determination shall appear as a permanent record on the 
company’s books that it is so much. It then reiquires the 
Company to file a statement to that effect, and the Com¬ 
mission files it with the Secretary of the TreasuiT”. 

Fifty* years pass. 

Suppose in 1977 the Government says, “We want to 

I 

take over this project.” Suppose the licensee, the Clarion 
River Power Company, cannot agree with thd Govern- ' 
ment at that day on what that “net investment,” i, e,, 
actual legitimate original cost, was. Thereupon the 

♦The situation might arise in twenty years [1947]. j : . 

' i 

! 

i 

i 

j 

i 

I 
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United States brings a suit in the Federal Court to deter¬ 
mine it. 

Is it res judicata? 

Is everything that has been done here in the year 
1931 res judicata, or not ? 

If it is res judicata, and cannot be determined by the 
Federal Court fifty years from now, what is the sense of 
the provision providing for a judicial determination fifty 
years from now,,unless it is for just small things as may 
be done between now and fifty years from now? 

If, on the other hand, it is not res judicata, what is the 
use of letting the Federal Power Commission decide it 
j now? It can go ahead and get all the information it 
/ wants, but we do not think it has any power today to un- 
I dertake to make a determination of a thing, which the 
I statute says shall, fifty years hence, be fixed by agree¬ 
ment, or in default of agreement, shall be determined by 
a Federal Court. 

SECOND POINT. 

Review of Mr. Justice Adkins' Opinion. 

Mr. Justice Adkins' opinion, upholding the right of 
the Federal Power Commission (1) to determine at the 
present time the actual legitimate cost of a project, (2) to 
hold hearings for that purpose, and (3) to order the 
Clarion Company to omit from its capital accounts items 
to which the Conunission objects, is not based upon any 
specific language, in the Federal Water Power Act, but 
rather upon the assumed purposes of the Act and the 
supposed necessities of the situation. 
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■ Justice Adkius’ treatment of the subject can best be 
grasped by a brief review of a few quotations from his. 
opinion. 

1. After summarizing certain provisions I of the Act 
during the first twenty-year period, and then i during the 
ensuing thirty-year period, he says (R. 43): ! 

‘‘But the requirements of the statute under the 
first and second periods would be difficult if not im- • 
possible of enforcement unless there be a determina¬ 
tion of the net investment by the Commission. This 
determination is a legislative or administitative ques¬ 
tion. There is no provision in the stattite for the 

making of such determination bv the courts.’’ 

* I . 

There is equally no provision in the statute for the 
making of such detennination by the Commission. Why 
should the power be assumed to exist in the Commission? 

2. Justice Adkins concedes that there is a statutory 

i 

provision for making the determination at the end of 
the two periods, saying (R. 43): | ... 

i 

“The determination at the end of fifty years men- 
tioned in §14 is necessarily a judicial determination.” ' 

Justice Adkins says (R. 48): I 

“In my opinion the purpose of the Act necessarily 
requires that the actual legitimate cost of the orig¬ 
inal project be determined now by the Commission.” 

i 

3. It should be clearly borne in mind that Justice. 
Adkins’ conclusion as to the existence of a poiwer in the 
Commission to determine, at the present time, tihe “actual 
legitimate cost of the project” is not founded upon any 
specific authorization of the Act, but becausd he thinks 
the purpose of the Act “necessarily requires”'it (R. 48). 

Referring to the provision in §4(a): I 
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‘‘In order to aid the Commission in determining 
the net investment of a licensee in any project,’^ 

Justice Adkins comments (R. 49): 

“The language underscored is a dear require¬ 
ment that the Commission shall determine the net 
investment of a licensee in a project/^ 

He is correct; but is such determination to be 

made ? 

§14 provides: 

‘ ‘ The net investment of the licensee in the project 
or projects; so taken and the amount of sudi serev- 
ance damages, if any, shall be determhied by agree- 
ment between the Commission and the licensee, and 
in case they cannot agree, by proceedings in equity 

instituted bv the United States in the District Court 

% 

of the United States in the District within which any 
such property may be located; 

''Provided that such net investment shall not in¬ 
clude, etc.” 

The determination there referred to is one at the ex¬ 
piration of fifty years; so that while it may be conceded 
that there is a “clear requirement” that the Commission 
shall determine the net investment, yet the Act itself 
shows that such determination shall not take place for 
fifty years; and then, if not agreed to, the final determi¬ 
nation shall be by a Federal Court in Equity. 

Again, Justice Adkins deduces the disputed power 
from his opinion “that the administration of the statute 
requires that this power exist” (R. 49). That is not a 
very sound basis for the existence of a disputed power. 

4. Justice Adkins says (R. 49-50): 

“I think the power may also be derived from the 
first paragi-aph of §4(a). 
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^‘Plaintiff seeks to limit the investigations there¬ 
in provided for to investigations concerning devel¬ 
opment costs to such costs of power sit^s. While 
the question may be debatable I think the better con- 
^ struction of this paragraph does not limit the in¬ 
vestigation of development costs to such costs of 
power sites. I think the first paragraph oJf 4(a) may 
be construed to authorize the Commission ‘to make 
investigations concerning development costs * * * 
to the extent the Commission may deem necessary 
or useful for the purposes of this Act,’ 

i 

The first paragraph of §4(a) is as follows: 


“Sec. 4. That the Commission is h'erebv au- 

I » 

thorized and empowered— 

“(a) To make investigations and to collect and 
record data concerning the utilization of |the water 
resources of any region to be developed, Ithe water 
power industry and its relation to other industries 
and to interstate or foreign commerce, and concern¬ 
ing the locationj capacity^ development costsy and 
relation to markets of power sites, and whether the 
power from Government dams can be advantage¬ 
ously used by the United States for its public pur¬ 
poses, and what is a fair value of such po\ier, to the 
extent the commission may deem necessary or use¬ 
ful for the purposes of this Act.^’ 

The power to make investigations “concerning the 

i 

location, capacity, development costs, and relation to 
markets of povrer sites ^ * to the extent!the Com¬ 


mission may deem necessary or useful for the!purposes 
of this Act,” certainly limits the investigatioiji of “de¬ 
velopment costs” to “power sites.” Otherwise, what 
would the words “location” and “capacity” ]|*elate to? 
Certainly the words “location,” “capacity” ^nd “de¬ 
velopment costs” relate to the same subject,! namely: 
“power sites”; otherwise the words “locatijon” and 
“capacity” would be utterly unlimited and might refer 
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to War memorials, public buildings or grain elevators— 
a reductio ad ahsurdwn, 

5. Justice Adkins deduces the power of holding an 
investigation frpm the provision in §4(h) that the Com¬ 
mission is authorized and empowered to perform all acts 
necessary and proper for carrying out the Act (R. 52-53); 
but in quoting that paragraph he omits the qualifying 
clause ‘^not inconsistent tmth this Act/^ We insist that 
it is ‘‘inconsistent’’ with the Act to provide for hearings 
and investigations not specifically authorized by the Act. 
Our proposition is that when the Act so carefully and 
elaborately provides for hearings and investigations un¬ 
der certain elaborately defined conditions, it is “incon¬ 
sistent” with the Act for the Commission to assume the 
power to hold other and different hearings and investiga¬ 
tions. 

6. Justice Adkins held that the Commission’s “Rules 
and Regulations” authorize the proposed hearing. We 
insist that when the Act specifically defines the circum¬ 
stances under which the hearings can be held, it is “incon¬ 
sistent with this Act” for the Commission to adopt rules 
and regulations pro\fiding for other hearings. 

Congress specifically defined the circum¬ 
stances under which the Commission had power to hold 
hearings. The present hearing does not fall within the 
hearings authorized by §4(g). The Commission ought 
not to be allowed by its own Rules and Regulations to ex¬ 
tend or enlarge the power granted it by Congress. 

7. §10 of the Act provided that licenses should be 
issued on such conditions “not inconsistent with the pro¬ 
visions of this Act,” as the Commission might require. 
The license in this case provided that it should be subject 
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to the Rules and Regulations of the Commission in force 
on June 6, 1922. 

Justice Adkins, by a chain of reasoning b^sed on the 
Rules and Regulations, reached the conclusion that the 
things provided in such Regulations could notj be carried 
out, unless there was ‘‘a determination at the present 
time of the disputed question’’ as to actualj legitimate 

I 

cost. It seems obvious that unless the Act gives the 
power to make the present determination, it cannot be 
deduced as a necessary result from some things provided 
for in the Rules and Regulations; othenvise tl^e Commis¬ 
sion could, by mere rules and regulations, accomplish ob- 

i 

jects and purposes and exert powers which Congress 
withheld from it in the Act. 

ROBERT F. C06SWEl|.L, 

C. EDWARD PAXSONi 

WM. MARSHALL BULLITT, 

Counsel for}Appellant. 

Teavis, Paxson, Wallace & Philbin, I 

Bbuce & Bullitt, 

Of Counsel. 

I 
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Columbia 

! 

April Tkrm, 1931 


Xo. 5398 I 

i 

Thk Clariox Rivkr Powkr Company, Appellant 

i\ \ 

i 

George Otis Smith et al., Constituting the jPED- 
eral Power Commission, Appellees | 


O.v APPEAL FROM THE SUPREME COURT OF THE DIsiRICT 

OF COLUMIilA 


BRIEF OF APPELLEES 


OPINIONS BELOW 

! 

The opinion of tlie Honorable Jesse C. Adkins, 
Judge of the District Supreme Court, is nolj re¬ 
ported but is found at page 40 of the Record. I 

i 

JURISDICTION I 

The case comes before this Court by direct appeal 
from the decree of the Supreme Court of the Dis¬ 
trict of Columbia filed February 20, 1931, which 
appeal was noted and allowed in open court Mdrch 
3,1931. (R.78.) I 


( 1 ) 





QUESTIONS PBESENTED 

1. The icontention of the rei^poiidents that there 
is a defect of parties defendant— 

(1) for the reason that the United States 
is a necessaiy party defendant; 

(2) for the reason that the Federal Power 
Commission is a necessary party thereto. 

2. The contention of respondents that the pro¬ 
posed action of the defendants is not a final pro¬ 
ceeding, does not involve a final order of the 
Commission, is an administrative matter, and not 
subject toi the control of, and can not be reviewed 
by, the court. 

3. Whether the defendants are empowered, 
under the Act of June 10, 1920, 41 Stat. 1065, the 
Federal Water Power Act, to conduct an official 
hearing to ascertain the original cost and net in¬ 
vestment of appellant in a water power project con¬ 
structed under a license issued under the Federal 

Water Power Act bv the Federal Water Power 

% 

Commission. 

STATEMENT 

The Federal Water Power Act was the culmina¬ 
tion of extensive discussion and controversv with 
respect to congressional determination covering 
water powers under Federal control. Prior to the 
passage of the Federal Water Power Act much 
confusion and uncertaintv existed with reference 
to the rights and liabilities of parties desirous of 
constructing waterpower projects on navigable and 


nonnavigable streams throughout the country. 
Based upon the fundamental authority vested in it 
by the Constitution, Congress from time to! time 
enacted legislation expressive of its views on d pub¬ 
lic policy toward water power development and 
related uses of lands and waters within its |uris- 
diction. (First Annual Report of Commission.) 
Of such a nature were the following congressional 
enactments: i 

Act of March 3, 1899, 30 Stat. 1151; Act of| July 
5, 1884, 23 Stat. 154; Act of June 21, 1906, 34|Stat. 
386; Act of June 23,1910, 36 Stat. 593. | 

The passage of the present Federal Water Pfower 
Act in 1920 for the first time presented a coiiipre- 
hensive treatment by Congress of the genera^ sub¬ 
ject of water powers and the relations and require¬ 
ments of the United States with respect thereto. 
The Federal Water Power Act thus referred to pro¬ 
vided for the creation of the Federal Water Power 

i 

Commission, which now consists of five members 
appointed by the President and confirmed bV the 

Senate, whose dutv it is to administer the various 

! 

powers and duties granted and imposed by Con¬ 
gress under the terms of the Act. 

Imniediately upon the passage of the Act, many 

i 

applications were presented for the purpose of tak¬ 
ing advantage of the privileges and permissions 
granted by the Act. (See P'irst Annual Report, 
Federal Power Commission, p. 5.) 

The appellant here. Clarion River Power Com¬ 
pany, likewise made application to the Fecieral 
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Power Commission for a license under the Act to 
construct a power plant on the Clarion River in the 
State of Pennsylvania, the project being kno^^’n as 
the Piney Project, and on October 13, 1922, the 
Connnission issued to appellant a fifty-year license 
(R. 6) in accordance with Section 10 of the Federal 
Water Power Act, which license was accepted by 
appellant. (R. 16.) 

Section 4 (a) of the Water Power Act, for the 
purposes there indicated, required the licensee, 
within a reasonable time after construction, to file 


with the Connnission a statement showing the 
actual, legitimate cost of the ])roject, and the Com¬ 
mission was, under the same section, given author¬ 
ity to require the licensee to furnish free access to 
all books, records, etc., relating to the ])roject. 

Such a statement was, on A])ril 11, 1930, filed 
with the Commission, and in such statement appel¬ 
lant comjHniy ret)reseiited the actual, legitimate 
cost of the construction of the project to be $11,- 
032,816.37. Rules and regulations which the Com¬ 


mission was specifically authorized to promulgate 
provided for the examination and audit of the books 
and records of the licensee^ by re})resentatives of 


the Commission for the puiq^ose of ascertaining the 


correctness of the statement of actual, legitimate 


cost re(}uired under Section 4 (a) of the Act. Such 


an examination and audit was made bv the account- 
ing division of the Commission and a report filed 


thereon in August, 1930. which report recom¬ 


mended the elimination from appellant's statement 


0 


of actual, legitimate investment of the siipi of 
$6,213,904.78, or apiDroximately fifty-live per cent of 
the amount claimed by appellant." ^ 

A co}\v of this report was served on appellant 
about August 31, 1930, and appellant was ndtified 
that in the absence of a protest the report would 
be i)resented to the Commission for appropriate 
action. 

On September 19, 1930, appellant filed a protest, 
(R. 20) claiming that its original statement a^ filed 
was correct, and that the Commission was without 
authority to make any adjudication or order, with 
reference to the cost of the project, or to require 
appellant to omit from its capital account ani/\rtem 
of cost, and that the preliminary audit report was 

i 

without authority of law. Appellant offered no 
request for any hearing before the Commission. 

Appellant was thereafter notified on October 2, 
1930, that the matter was set for hearing before the 
Commission on November 5, 1930. (R. 19.) | 

Consequently, on October 24, 1930, appellant 

1 

brought this action, asking that the appellees be 
enjoined from holding such hearing, or parsing 

i 

upon the question of actual, legitimate cost of| said 
project, or from requiring appellant to eliminate 
from its statement of actual, legitimate cost| any 
claimed item. (R. 5.) 

-i- 

^ XoTK. —The items going to make up this reportJ and 
claimed to he no part of the original legitimate cost, appear 
in Exhibit E. page 54, Record. ! 


G 


The action was brouo-ht aizainst the members of 
the Federal Power Commission, naming them as 
‘‘constituting the Federal Power Commission.” 

The appellees tiled a motion to dismiss, setting 
forth various grounds and reasons for the dismissal 
of api:>ellanCs bill. (R. 35.) 

A hearing was then had upon such motion, briefs 
were submitted i)y the ])ai-ties, and on January 29, 
1931, the court tiled its opinion, holding that ap- 
})ellant's lull did not state a cause of action, that the 
acts done and proposed to be done by ai)pellees were 
lawful and within tlie powers granted under the 
Water Power Act, and therefore caused judgment 
to be entered dismissing appellant's bill. The trial 
court did not pass upon the other points of objection 
set out by the appellees in the motion to dismiss. 

From the judgment of dismissal the appellant 
company appealed to this Court and is demanding 
from this court the same relief which it had unsuc¬ 
cessfully demanded from the trial court, to wit, that 
the appellees, as memlxu's of the Federal Power 
Commission, be enjoined and restrained from hold¬ 
ing the hearing referred to above, and from at¬ 
tempting in such hearing to make any adjudication 
with reference to the actual, legitimate cost of said 
project, or from requiring appellant to omit from its 
capital accounts any items of cost entered therein. 
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ABGTJMENT 


The defendants conTend that there is a want of 

necessary parties defendant in the present pro- 

i 

ceedings. The point was duly presented to th0 trial 
court althou<>-]i the trial court rendered no oi^inion 
thereon. | 

Tile defendants contend tliat the United $tates 
is a necessary party to this action in that it is the 
real party in interest. All of the questions jwhich 
arise in this case in connection witli the reca])tui*e 

clause of tlie license directlv involve the United 

« 

States, and it is the United States which must pay 
the net investinent u])on recapture at tlie terjnina- 
tion of the license. I 

Under Section 10 (e) the United States |s the 

j 

party that is entitled to recover excessive ])potits. 
and it is the United States tliat would be entitled to 
institute ])roceeding\s to recover excess earnings 
upon evidence furnished by the ConnnissionJ 

i 

The right whicli the Commission is admin|ister- 
ing in connection with the protection of navigation 
and interstate commerce is one in which the U|nited 

i 

States is directly interested as a sovereign and the 
decree prayed for by appellant here directly ajffects 
the interests of the United States. Therefore we 
contend that the United States is a necessary partv. 
See In re Ajjres^ 123 U. S. 443, 506; Belknap v. 
Schild, 161 U. S. 10, 25; Minnesota v. HitcUcock, 
185 U. S. 373, 386; Louisiana v. Garfield, 211 S. 

y4;i92—32 2 i 
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70, 77: PidJc V. Davis, 19 F. (2d) 695; New Mcjcico 
V. Lane, 243 U. S. 52; Lankford v. Platte Co., 235 
U. S. 461. 

The fact that the United States has not consented 
to be sued is iniinaterial and does not permit the 
action to be prosecuted without the presence of the 
United States as a party. Kansas v. United States, 
204 U. S. 331, 333; Louisiana v. McAdoo, 234 U. S. 
627, 628, 629. As to tlie interest of tlie United 
States, through the involvement of its regulatoiy 
function, see Econonijj Conipani) v. United States, 
256 U. S. 113); Texas v. Commission, 258 U. S. 158; 

V. Draper, 246 U. S. 335. 

The defendants further contend that the Federal 
Power Commission, as a legal entity, is a necessary 
})arty to this proceeding. The defendants are sued 
in their official capacity as “constituting the Fed¬ 
eral Power Commission. “ The Conunission itself 
is not made a defendant. All of the acts alleged in 
tlie bill of complaint to have been committed are 
alleged to have been the acts of the Commission it¬ 
self. No attack is made upon the validity of the 
Federal Water Power Act, and the relief prayed 
for by the bill is intended to operate upon the Com¬ 
mission. The individual defendants have no pow¬ 
ers. Onlv the Commission assumes to act. 

The Federal Water Power Act does not author¬ 
ize the h'ederal Power Commission to sue or be 
sued, but we insist this fact does not obviate the 
necessity qf having the Conunission itself before 
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the court in order to give vitality to the present 
proceeding. The fact accentuates the point i that 
the United States is the real party in interest here, 
and the refusal of Congress to permit the Conimis- 
sion to sue or be sued requires any action aghinst 
the Commission with reference to its acts I and 
duties to be, in etfect, an action against the United 
States. Thus, while, as we have contended,! the 
United States is a vitally necessary party to i this 
litigation, the suit should not be permitted to Ipro- 
ceed in the absence of the legal presence of the Fed¬ 
eral Power Commission as an entity, which condi¬ 
tion is not had, first, because the Commission i§ not 
made a party, and, second, because, under the |Act, 
it is empowered neither to sue nor be sued. S^oan 
Shipyards Corporation v. U. S. Shipping Bdard, 
etc., 272 Fed. 132, 133; reversed on other grounds, 
258 U. S. 549. Fari.sh v. State Banking Bdurd, 
235 U. S. 498, 512. I 

The members of the Commission have no indi¬ 
vidual authority, nor have they acted individually 
in making any of the regulations or orders ciom- 
plained of. Thus the suit here is personal while 
the charges made lie at the door of the Commission 
itself. United States v. Gordin, 287 Fed. 565, 570; 
Belknap v. ScJiild, 161 U. S. 10, 21; Internatidnal 
Postal Supply Company v. Bruce, 194 U. S. 601, 
606; Irwin v. Wright, 258 U. S. 219. 
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II 


The defendants further (H»ntend that the present 
proceeding will not lie for the reason that the pro- 
])osed action of the defendants is not a final pro¬ 
ceeding, does not involve a final ordci' of the Com¬ 
mission. is, in effect, an administrative matter, and 
not subject to the control of or review by the court. 

Action by tlu* ('ommission with respirt to (pies- 
tions involving actual, legitimate cost (d‘ a project 

are n(‘ccssarilv whollv administrative. The Con- 

« • 

gi'(‘ss has ])laced in the hands of the Commission the 
duty of administering its wishes in the various mat¬ 
ters set up in the Act. Such acts as the Commis¬ 
sion has thus ])(‘rformed. wliich alfect tin* ap])ellant 
luu'ein, must ne('essarilv be administrative acts done 
bv the Commission in th.e administration of the 
])ow‘*rs granted under the Act. See K. C. Cow jxnuj 
V. United States, 231 I". S. 423. 442): United States 
V. (rri)nandy 220 U. S. 506. 


Jt therefore follows that any order which the 
Commission may make as a result of the pro])osed 
hearing on the question of the correctness of the 
statement hied by ap])ellant, pur])orting to show 
its actual, legitimate cost of })roject, can not be 
considered a hnal order or one which is in and of 
itself controlling on a])pellant, or determinative, in 
and of itself, of any of appellant’s rights. Not¬ 
withstanding tlie conclusions of the Commission as 
a result of the contemplated hearing here sought to 
be enjoined, the right definitely remains to appel- 





! / 









11 


laiit to litigate, in a proper eonrt, the ultimate ques¬ 
tion of what its actual, legitimate project cost was, 
and this right is fully protected to appellant by the 
Federal Water Power Act itself. Thus the coinclu- 

j 

sion of the Commission as a result of the proii)osed 
hearing here objected to becomes but an adnjiinis- 
trative ste]') for the ])ur})ose of enabling the Com¬ 
mission, for the purposes of the Act, to detei’mine 
for itself, as a matter of record, w’hat in its opinion 
the ))resent actual, legitimate project cost whs to 
the appellant. | 

Such information is necessary, as we shall see, in 
order to enable the Commission to perforiji its 
duties under the Act. What the effect of siicli a 
conclusion on the part of the Commission may|be is 
not at this time before this Court. It is a matter 
to be litigated if and when, at the proper filiture 
date, appellant shall see lit to submit the issue to 
a ])roper court. There is nothing in the Act \thich 
makes the conclusion of the Commission binding in 
such a (‘ourt proceeding, and therefore, althbngh 

I 

the court might conceivably be aided, in reaching 
a correct decision, bv the record before the Com- 

I 

mission in connection with the conclusion o^ the 
Commission, appellant would have its day in court 
in connection with all of such matters. Ncivi Or- 
Icaiifi V. Painey 147 U. S. 261, 267; Craig v. Seifen^i- 
dorfer, 123 U. S. 189, 206: Cherokee v. Hitcheocky 
187 U. 8. 294, 308; Broirn v. Hitchcocky 173 I^. S. 
473, 478. 
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Consequently the defendants insist that the mat¬ 
ter of tile proposed liearing, or any eoncdnsion or 
decision which tlie Commission niav make as a re- 
suit of such hearing, is not at this time a justiciable 
question, and may not ])e subjected to a judgment 
and de(*ree of this Court under the pray(‘r of the 
present bill. Moreover it thus follows that this ac¬ 
tion is, to say the least, pi-emature in that there is 
no wav of knowine: what order or conclusion will be 
made or r(‘a('h(‘d bv the Commission as a result of 
the hearing, and llierei'ore tho court can not possi¬ 
bly be aj^prised with i*(‘spect to any invasion of ap¬ 
pellant's rights. Piedmont v. Ignited Shdrs, 280 


r. 4()9: Boise Co, V. (’////, 212 F. S. 2TG: Del, d- 
II. li*. li. V. Vnif( d Stafi s, 2()() V. S. 428, 448; Xef(' 
Jersc/f V. Sorf/enf, 2()9 V. S. 228. 22>9: Vnited States 
V. Los A)iff(Jes R. R.j 272 F. S. 299, 209, 210, 212. 

For the foregoing reas(ms defendants urge that 
the motion to dismiss must he gi*anied. 


Ill 


Idle remaining eoiiteiitiou made* bv tlie defend- 

^ • 

ants is that the Federal INiwer Commission is fullv 
em])(nvered by the Fed(‘ral Water Power Act to 
make the investigations, hold the hearings nd'erred 
to in ])laintiftV hill, and to make such orders and 
conelusions theivon as in its judgnu-nt and discre¬ 
tion are right and pro})er and in accordance with 
the jirovisions of the Act. 

This foregoing proposition was the only ])roposi- 
tion discussed and considered by the trial court. 
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I 


Ill deciding tlie point the trial court considered 
the subject from tliree angles: (1) from the pro¬ 
visions of the law itself; (2) under the rule^ and 

^ ^ ^ 1 

regulations lawfully promulgated by the Federal 
Water Power roniniission: and (3) undef the 

I 

terms of the license heretofore issued and ac(iepted 
by ap])ellant. i 

We think the plan of discussion thus followied by 
the court is admirable, and we follow it here. 

I 

I 

Interpretation of the statute I 


Ill considering the interpretation to be ]jlaced 
U])on the Federal \Vater Power Act we thinly con- 

i 

sidci-aiion sliould l)(‘ given to two aspects: First, the 
general purpose and scheme of the Federal ^Vater 
Power Act in relation to the powers now claimed 
by the Commission, and, second, the specific! pro¬ 
visions ill tlie Act itself relative to the power^i thus 
claimed. I 

W(* liave lier(*tofore adverted in this brief tjo the 
general pur])ose of the Federal Water i^oweij Act. 
The most enrsoi-y refercmce to its terms dis|*loses 
that it is intended to be a comprehensive stjatute 
covering a multitiKh* of relations of the Uinited 
States towai'd water ])owers, in which, oi* ini con¬ 
nection wirli which, there exist ]'\‘d(n-al rights and 
pov;ei*s. it is a])parent from the Act tliat ;Con- 
gress intended tliat the Federal Power Comnii|ssion 

should administer the Act, and that, as tlie A(d ex- 

! 

tended a ua-atuitv so fiir as the United States was 
concerned, ('ongi'css intended that in administer- 
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ing- the Act certain advantages to the United States 
should he detinitelv secured and eifectuated. Tlius, 
among the duties imposed, we tind the following 
illustrative congressional directions: the wishes 
of various State and municipal governments wmv 
to be considered and given ])riority; undue dis.-rim- 
inations and unfair practices should be prevented; 
supervision of rates should be exercised: ex(‘essive 
profits expropriated: amortization i-eserves cre¬ 
ated: and the right of recapture by the United 
States upon the expiration of the license should be 
fully ])rotected. 

It is therefore at once clear from the general 
|)rovisions of the Act that the Congr(‘ss was vitally 
interested in tlie establishment of the actual, h^giti- 
mate cost (d* the licensed project, and that many, if 
not all, c)f the advantageous provisions in the 
license, so far as the Unitc‘d States was concerned, 
were depeiahuit upon the ])rom|)t aseertainment of 
such original actual, legitimate ])roject (*ost. 

Th(U*ef;:!*(‘ We con.tend that th.e <’ommission. h-’v- 
iier llins h<'(‘n e:itrus!(*<l wiih the earrving out of 

« i 

tlu^ adniini>; i-al ieii t-i’ sueii a enn;pr(‘heiisi\-e .\er, 
wrtS eiuitled to tak(* aJl stv*ps and d.o all neeessaiw 
things io pr«)])erly effeeliuite and eonsumniate tiie 
aijparenl wisiies of Congress on behair of the 
Tniied States as t‘X}>iessed in >uch legislation, if 
it therefore ))e established tluit C(.)ngress, on behalf 
of the United States, was interested in luning the 
artttal. legitimate project e(>st ascertained, and if 
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!:<nch ascertainiiienT formed a predicate to interests 
ill which the United States was interested, theii we 
insist the Federal Power Coniniission would be 
fullv authorized to carrv on siu'h investii>-atidn of 

* * v- I 

tlie actual, legitimate project cost as the Conimis- 

sion should, reasonaldv, find necessarv or coiiven- 

• • 

ient for the pur])ose of securing the infornuition 
in which tlu‘ (loverninent was thus vitallv iijiter- 
ested. We think this ])ower may be clearly |sus- 
tained under the general rule of implied powefs in 
coiuKM-iion with th(‘ carrying into effect of ex]|i*ess 
■i)o\vt*rs granted. 

— o ! 

r 

Therefoi*e. even if the Federal Water Powerl Act 
contained no provisions whatever specifictally 
authorizing the Commission to make investigations, 
hold hearings, and make tiiidings and conclusions 

I 

with reference to tlie actual, legitimate cost of a 
particular project, nevertheless if the Commission, 
in the exercise of a reasonable discretion, should 
iind that such investigations, hearings, and coiiclu 
sions were necessary in order to iiropei'ly effectu¬ 
ate and carry out the objects and purposes of! the 
Federal Water Power Act, then the power of j the 
Commission to so do would clearly exist. Seiirs- 
Roebuck v. (Jonimission, 258 Fed. 307; 7. C. ft. v. 
Goodrich Co., 224 U. S. 195, 214; Smith v. 7. C\ C., 
245 U. S. 33; LouisvWe Co. v. 7. C. C., 184 Fed. 118. 

But, aside from the contention thus advanced, 
with respect to the implied powers existing in Con¬ 
nection with the express powers imposed and 

32-3 
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granted by the Act, we contend that the Act itself, 
in its precise language, confers specifically ample 
authority for what the Conunission has done 
herein, and what it still proposes to do. 


Section 4 of the Act authorizes and empowers the 
Commission‘‘To make investi 2 :ations * * - to 

tlie extent the Commission mav deem necessary or 
useful for the purposes of tliis Act.” Appellant 
submits a technical argument to the effect that the 
right to make investigations only applies to the 
duty to collect and record various data, also re¬ 
ferred to in Section 4 (a). Wc reject this conten¬ 
tion. The provisions referred to are clearly in ad¬ 
dition to the right to make investigations, and the 
use of the conjunctive “and” following the word 
“investigations” so indicates. Collecting data, as 
to the various matters referred to following the 
word “and,” has no logical reference to, or pre¬ 
sents no limitation, on, the right to “make investi- 
srations.” 


Having thus authorized the Commission to make 
such investigations as to things necessary or useful, 
it natm'ally follows that in Section 4 (g) the Com¬ 
mission is given the power to hold hearings and take 
testimony in connection with “the making of any 
investigation as provided in this Act,” which refers 
precisely to the power to investigate, granted in 
Section 4 (a). 

The breadth of the power thus granted is further 
indicated in Section 4 (g) by the provisions author¬ 
izing the subpoenaing of witnesses, the administra- 
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tioii of oaths, the payment of fees, etc., thus shWing 

j 

the real substantive nature of the authorized 
liearings. ! 

The investigative power being thus fortified by 
the right to hold hearings of the broadest I scope, 
we next observe Section 4 (h), which confers the 
exceedingly broad authority ‘'to perform ariy and 
all acts, to make such rules and regulations, pid to 
issue such orders not inconsistent with this Act as 
may be iiecessaiy and ])ro])er foi- the purposes of 
carrying out the prori.sioii.s of this Act/' so tl^at the 
power of tlie Commission to investigate, cOupled 
with the power to hold full hearings, is joined to 
the power to make rules and regulations and issue 
orders as a direct result of such investigations and 
such hearings.” 

It would be difficult to conceive of a broadeif grant 
of power to investigate, hear, and determine vari¬ 
ous matters in connection with the carrying lout of 
what we have already seen are the manifeslt pur¬ 
poses of the Federal Water Power Act. I 

Consequently, the Commission is here claiming 
that it has the right to make an investigation, hold 
a hearing, and make proper orders in connection 
therewith with respect to ^^the actual, legitimate, 
original cost” of appellant's project. Is theldeter- 

i 


- XoTE.—Reference to the Act of June 23, 1930, Tlist Con¬ 
gress, concerning the reorganization of the Commission, dis¬ 
closes a most significant reference to “existing or pending 
investigations,’’ indicating congressional approval | of the 
power of investigation as exercised by the Commission 
generallv. I 
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iiiiiiation uf sucli fact within the j)rovisions of the 
sections of the statute referred to as “necessary and 
proper for tlu* purpose of cari'ving- out the provi¬ 
sions of the Act’^f It would he difficult to find 
within the many ])urposes of this Act, any pur})ose 
more delinitelv created and identilied than the 
})urj)ose of Cong'ress to have the actual, le^uitiinate, 
original cost of each and every licensed ])roject 
detei-n lined. 

At the verv outset of the Act, in {Section is 
found an elaborate definition of what is nu‘ant by 
‘‘the actual, legitimate, original cost/' in which 
connection reference is had to the railroad classifi¬ 
cation of 1914 made hy the Interstate ('omnuu'ce 
Commission. 8o the licensee, at the vei-y inception 
of its re<paest for a license, is r(H[uired to furnish 
an estimate of cost. (Sec. 9.) Then follows in 
Section 4 (a) tlie duty on the ])art of the licauisee 
to file a sworn statement showing in detail such 
cost, and the statute expressly says that the state¬ 
ment is to be filed “in order to ((i(J the Commission 


in determining the net investment of a licensee in 
any tiroject/' and, in order to make it clear that 
the statement thus filed is to be fully subject to 
examination, the Act provides for free access on 
the ])art of the Commission to the project, together 
with all books and records, etc., of the licensee, thus 
showing that it was the intention of Congress that 
the correctness of the statement made bv the 
licensee was to he investigated hy the Commission 
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i 


t 


throtifjh an examination of the project, booUs, rec¬ 
ords, etc., of the licensee, whereupon the inetutable 
query at once presents itself, why, if all of the fore¬ 
going is for the purpose of aiding ‘‘the Cpnimis- 

j 

sion in determining net investment,” the Cc^nmiis- 
sion is not authorized to determine such net invest¬ 
ment after it has been thus aided, in part, by the 
filed statement, and the examination made of the 
liroject and the licensee’s books and records 1 
Thus Section 4 (b) further points out the |iower 
of the Commission in connection with such iikvesti- 

I 

gations, to cooperate with other Executive Depart¬ 
ments, and sucli other Executive Departments are 
required to furnish, upon request, officers and ex¬ 
perts as the Commission may desire. i 

So it seems entirelv clear that the Commission 

• I 


has the power to make investigations and hold| hear¬ 
ings, to make orders and conclusions as the t'esult 

' ! 

of such hearings, and tliat such liearings may em¬ 
brace whatever “is necessary and proper for the 
})urpose of carrying out tlie ])rovisions of the u\ct.” 

And it seems even clearer that one of tlie cardinal 
purposes imposed by Congress as an administra¬ 
tive duty upon tlie Commission, is to determine the 
actual, legitimate, original cost of the project, 
whereupon it ])ecomes entirely manifest that! such 
determination may be made through the poWer of 
investigation, hearings, and the issuance of the 
necessary orders. Thus the purpose, as well as the 
machinery of the Act, is made complementary and 
harmonious. I 
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The power of The Comnhssion thus being clear, 
appellant contends that such power can only be 
exercised at the end of tlie tifty-year license period. 
Passing for the moment the absurd factual situa¬ 
tion which necessai'ilv results from such a ciuiten- 


tion, we submit that, not only is there nothing in 
the Act which supports any such conclusion, but 
that the various applicable provisions of the Act 
clearly (>ppose such a contention. 

It is a matter of ordinarv common sense that 

% 

the examination of facts through investigation and 
evidence, is best (*ondurted ffs n(<tr the time of the 
occui-rence of the facts as possibl(‘, and that nothing 
is St) dtcstiin'tive, with resj)ect to accui*acy and de¬ 
termination of facts, as an undue la])se of time in 
investigating and determining the same. As we 
have ])ointed out. Congress was vitally interested in 
the actual, legitimate cost of each project licensed. 
It gave the Commission full power to investigate, 
hear, and determine what such cost would be. And 
we arc now asked to accept a construction of the 


Act which would ddei* such investigation, hearing, 
and determination until fifty years have expired, 
and the actual, intelligent establishment of the de¬ 
sired facts thus made |)ractically inipossil)le. 

In our opinion, the ordinary rule against an 
absurd consti-uction of a statute should be sufficient 
to set at naught such contention. Infcrstdto Drain- 
a(jr cf* 1 rrujai}(}n Co. v. ('ontmissioners, etc., 158 
Fed. ^TO; Certiorari (Uuiied 2^)9 U. S. 549; United 
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Sfdfc.s V. Mi.ssoKri Pacific Bjj. Co., 213 Feci. 169; 
affirmed 242 U. S. 190; Intrrnationnl Rjj. (Jo,, v. 
United Stotes, 238 Fed. 317; Mi.s.souri Pacific Ry. 
V. Holt, 293 Pac. 155; Certiorari deniei, 264 

U. S. 584. 

! 

Ill the first ])lace, hcnvever, the eoiitentiofi is re¬ 
jected by the discretionary powers granted the Com¬ 
mission. It is the Co}n)ni.<>sion which makes the in- 

I 

vestigations, liolds the hearings, and issues drders. 
It is the Coin m ission which is given authority to 

i 

make rules and .regulations, and therefore it | would 
be clearly within the discretionary power |of the 
Commission to fix the time and the place for the 
proper exercise of these duties and powers. | 

In the absence of a mandatorv direction lin the 
Act to the contrary, such a power must cledrly be 

I . 

presumed to be witliin the ordinary discretion of 
the Commission in connection with its admihistra- 
tion of its duties under the Act. Seor.s-h'ochnck 

V. Commi.ssion, 258 Fed. 307: LoiiisviUc Ri R. v. 

Commission, 184 Fed. 118; Missouri v. Union Co., 
42 Fed. (2d) 692; Union Bridge v. U. S., 204 F. S. 
364; /. (’. (\ V. Goodrich Co.. 224 F. S. 19$, 214; 
Smith V. /. 245 U. S. 33; Mututd \Co. v. 

Commis.sion, 236 F. S. 230, 245. | 

But the ])oint does ikU de])end upon the right 
of the Commission in the exercise of its discretion. 
The very statement required from the licensee 
undei- Section 4, is }*equir(‘d to be fortified bC oath, 
with a ]>unishment of a fine of not more than ^2,000, 
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or of iinprisoninent of not more than five years for 
a false statement in connection therewith. Such 
statement is, under the provisions of the Act, 
required to be filed “at sucli time or times as the 
Commission may require.” (Section 4 (f).) 

Such a punishment is manifestly impossible of 
imposition if inquiry showiiig falsity might not 

be made until fiftv veai*s after the false statement 

• ^ 

was made. 

And the various ])rovisions in the statute show 
clearlv whv it is essential that the actual, legiti- 
mate, original cost of the project should be deter¬ 
mined bv tlie Commission immediatelv upon the 

• ; » A 

issuance of the license, and iK^t at anv later date. 

For instance. Section 10 (d) i*efers to the ac- 
cmnulation of surplus in excess of a specified rea- 
sonai)le rnf(' of return u[)on “the actual, legitimate 
investment of a licensee.” and re(iuires that the li¬ 
censee establish amortization i-eserves w]u(*}i mav 
“be applied fixmi time to time in rediicrion of the 
net invest}Henf.'' Of course, a reasonable rate of 
return (*an onlv be det(o.-mine(l when tlie actual cost 
of the project is known, and an amortization re¬ 
serve (*an not, effectively, be applied in i-ediiction of 


the ‘*net investment*’ wliert* such net investment 
lias not yet btxm determine<l. Such provisions do 
not wait upon recapture, as a})pellant contends. 

Thus. Section 10 (a) provides for the expropri¬ 
ation of excessive ])rofits ( in the absence of State 
action), and consequently authorizes the Commis¬ 
sion to adjust from time to time charges for the ex- 


I 


pi*()p]*iatioii of excessive profits. Excessive profits, 
of course, depend upon the ascertainment of prigi- 
nal ee.s-/, and unless that cost h<is been ascertained, 
exct‘ssive }>rofits can not be calculated. | 

To tlie same effect is the }>rovision in Section 14, 
wliicli autliorizes the United States to conddmn a 

i 

I 

])roji‘eT at any tiiia* *Ti])cm ipaynumt of just corii])en- 
sa.tion.*' Is it not essential, in connection witlh the 

j 

deterniimP ion of just com])ensation, for the original 
cost of the project to be ascertained ? I 

And in Section IG. the United States is aiitlior- 
ized to take over a ])roject in time of war upon| com¬ 
pensation fixed by the Commission **upon the’basis 
of a reasonabl(‘ prolit in time of ])eace.'’ A reason- 
a])]e profit depends upon original cost. If| that 
original cost has not be<‘n ascertained, ho\\[ can 
the power granted in Section 16 be effectively 
exercised ? 

But among the clearest requirements of the Act 
indicating the necessity of a present determination 
of the original cost of the project, is that contained 
in Sections 19 and 20 with respect to the riglit of 
the Commission to fix rates under the variousj con¬ 
ditions and circumstances recited in those Sections. 

i 

It is impossible to conceive of an intelligent xegii- 
lation of rates on the part of the Commissioik un¬ 
less the Commission is conceded the power tq de¬ 
termine original jDroject cost, since the reasonable- 

i 

ness, or unreasonableness, of rates are practically 
dependent upon the element of original cost, since, 
under the theory of the Water Power Act,i the 
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licensee is entitled to a reasonable return on such 
original cost. 

This is a particular feature of the Federal Water 
Power Act as distinguished from various other 
regulatory acts in which reasonable rates are based 
upon ‘‘fair, going value.’’ Uiidcu* tlu* Federal 
Water Power Act, the basis of reasonableness is 
the orifjiudl, Irgifinutfe cost of the ])roject from 

which, naturallv, net investment mav be ascer- 

• • 

tained. It is niadt*. in fact, the basis of auTc'ement 


b(‘tween the parties, in the license itself. 

The provisions of Section 23 liaving reference to 
])re-exi.sting rights, and granting the owner of pre¬ 
existing rights the right to apply for a license under 
the Federal WTiter Power Act, are entirelv harmo¬ 


nious to the contention herein advanced, in that 
Section 23 provides that the fair value of the proj¬ 
ect shall be determined “as of the date of the li¬ 
cense, or as of the date of such determination if the 
license had not been issued.’’ 

Thus, the accounting svstem authorized in Sec- 
tion 4 (f) has been effectuated by the issuance of 
the rules and regulations therein provided for, and 
the whole theory of the accounting system thus in¬ 
augurated requires the prompt, contenq)oraneous 
determination of actual legitimate cost bv the 
Commission. 

There should be but one set of accounts, not two 
separate accounts. The ultimate determination in 
court, at whatever lime the court is called upon to 
act, requires the accounting system to be so <'on- 


• / 


ducted as to show a determination by the Cdmniis- 
sioii, of the figures of original cost, arrived! at at a 
time when all the facts were available and the 
known factors in the situation were before the 
Commission. 

Consequently, the reason for the interpretation 
placed upon the Federal Water Power Actj by the 
Commission wholly corresponds with a faii’ inter¬ 
pretation of the language used in such A^t. As 
we have suggested, it would be absurd for Congress 
to have desired a determination of original cost, 
and have authorized the Commission to determine 
such original cost, and at the same time postponed 
such determination to such a distant time! in the 
future that the determination would be abortive. 
And, as we have pointed out, the various provisions 
of the Act show plainly that the determination of 
actual cost was to be determined by the Coni|nission 
with such promptness that the determinatibn thus 
made could be in existence and become effective for 
the i^urpose of permitting the various otheif provi¬ 
sions of the Act to operate. 

If further demonstration of the necessitv bf these 
provisions were desirable, reference may bei had to 
the discussion in Congress, at the time of the con¬ 
sideration of the subject of the Water Powier Act. 
Such del)ates may be considered by the Court. Du¬ 
plex Co. V. Dccring, 254 U. S. 44.3; Swigart Baker, 
229 U. S. m^Bector v. U. S., 143 U. S. 457] See 56 
Cong. Record, pp. 9284, 9929, 9956, 995"^, 9959, 
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10051, as to statements made by members of Con- 
gi*ess in chai\£?e of the proposed lejipslation. 

Consequently, we contend that, under a general 
consideration of the Act, in view of its subject and 
pill-pose, as well as under a consideration of the 
specific provisions of the Act, the contention of ap¬ 
pellant tliat the determination of actual cost must 
be deferred until the expiration of the fifty-year 
license ])(*riod can not be sustained. 

Consideration of the regulations ^ 

S(‘<*tion 4 (h) gives tiu- (Commission full power 




asmav 


“ to mak(‘such rules and regulations ^ 

})(- nec(‘ssarv and proper for the puri)Ose of carry¬ 
ing out the ]>rovisions of this Act.*' Acting under 
such aiithoriity. the Commission had ado])ted and 
promulgated regulations, the ])ertinent excer])ts 
from which are included in the Ap}iendix to this 
Brief. The regulations are constitiuionallv valid. 
Uinfcd Sfdfes v. Grimaud^ 220 U. S. 506. Regula¬ 
tion 20, Ihiragraph 6 (Rules and Regulations of 
June 6, 1921), provides ‘‘The Commission reserves 
to itself the right to investigate, and make any law¬ 
ful order concerning any item or amount included 
in the cost of the original project, or of any addi¬ 
tion thereto, whether such cost is incurred bv the 
licensee, or by a permittee, or other person, natural 
or artificial, prior to the issuing of a license under 
this Act.*’ 

•*Notk. —Pertinent regulations will be found in the Appen¬ 
dix to this Brief. 


27 


I 

Such a Reguiatioii applies particularly t'o the 
precise power which the Commission clainis the 
right to exercise here. 

Ill accordance with Section 10 (d) of the Act, 
Regulation 17 provides for amortization res.^rves, 
for a fair rate of return, and for the amount of 

the surplus earned after the first twenty years of 

! 

operation to he paid into the amortization res,erves. 

[ 

Section 3 of Regulation 17 fixes the specified rate 
of return at one and one-half times the weighted 
average annual interest rate payable on thje par 
value of the bona fide interest-bearing debt of the 
licensee actually outstanding on account pf the 
])roject ])roperty. But there is a proviso that if 
eitlier at the beginning of the ])eriod of amortiza¬ 
tion or of aiiv calendar vear thereafter the out- 

• I 

standing interest-bearing debt of the licenjjee on 
account of the project is less than twenty-fite per 
cent of the actfial ICijitiuKde 'uirestmenf pf the 

I 

li('ensee in said project, then for the next caliendar 
vear the specified rate of return shall be two!times 

• ^ i 

1 

the legal rate of iiiter(‘st in the State in whiph the 
])roject is located. ! 

i 

The period of aceiuunlatiiig amortization re¬ 
serves begins twenty years after the date the' pi'oj- 

I 

ect is placed in operation under a license. j 
Section 5 <d* Regulation 17 provides that certain 
2 )roportions oi' the sur])lus earnings shall bd paid 
into and held in the amortization resei’ves. I This 

i 

pro])ortion gi*adnally int*reases as the surplus learn- 
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ings increase until it is provided that ninety per 
cent of tile surplus earning in excess of six per cent 
shall he paid into the reserves. But there is a pro¬ 
viso that if at the end of anv calendar vear of the 

• % 

amortization ])eriod the Coininission shall find that 
the accumulated earnings of the licensee during the 
period of operation includinij the frst tirnifj/ f/ear.s 
thereof have not yielded a fair return u])on the ac- 
iunl le(jifi))i(if( in rrst ineut in the ])roje('t, the pro¬ 
portion of such sur])lus earnings to be paid into the 
amortization reserves shall be ten per cent thereoi' 
until such time as the accumulated earnings of the 
licensee will be in the judgment of the Commission 
a fair iHUurn u[>on such investment For such period 
of o])(‘ration. 

It is ])erfectly a]>|)arent that it would be im])os- 
sible to in*riv(* at these figures twentv vears lumce 
unless tiu* actual l(‘gitimat(‘ cost slavald lie ascer¬ 
tained now. 

Bnder su<-]i regulations it is a])parent that the 
Commission contcunplates the establishment of the 
actual }>roject cost immediately. an<l md on the 
ex})iration of tlu^ tifty-year })eriod. and, since tlie 
Commission is ex])ressly authorized to make such 
regulations. th(‘ same luive the effect of law, and 
are binding on this appellant. The ('ourt will 
notice such iregulations, judicially: Cnha v. United 
States, 152 l\ S. 211: Cosmos Co. v. Oil Co., 190 
U. S. 2>01: Thornton v. United States, 271 U. S. 414. 
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The license granted 


Appellant voluntarily applied for a Ijicense 
under the Federal Water Power Act. No ebnten- 

i 

tion is made that the license was not lawfully is- 

I •' 

sued, or that the provisions of the Act are pot in 
all respects constitutional or binding- upon appel¬ 
lant. In such license appears a specific provision 

i 

that the license is issued under the conditions 

i 

named therein, and in Paragraph g “on suchj other 
conditions not inconsistent with the ])rovisions of 
this Act, and as the Coimnission may ivquirp.” 
Tlie license is ex 2 )ressly made subject to tluj rules 

i 

and regulations issued bv the Coimnission under 
date of June 6, 1922, and in Regulation 20, Section 
6, which was in force at tlie time a])])ellant ac(je])ted 
its license, the Commission reserves to itself the 
right to investigate and make any lawful |order 
concerning anv item or amount includ(‘d iln the 
cost of the original ])roject. (See App.) 

Regulation 20 ex])ress]y authorizes the ligaring 
to wliich appellant is here objecting, concerning 
which it asks the injunctioiial ordei* of this Icoiirt. 
Article 20 of the license (R(‘gulalion 17) could not 
be carried out unless there was a detennination at 
the present time of the actual, original ])roject cost. 

All of these provisions in the license are binding 
on tlje appellant. Having accepted the license, it 
can not avoid the effect of such provisions and con¬ 
ditions. UiiUcd Companjj v. Cornrni.s.^ion, 27^ U. S. 
300; Clticfujo Coni pony v. United Slates^ 244 |U. S. 
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3”)1; Pierce Oil v. Cowpanijy 259 U. S. 125; WaU v. 
Parrott Co., 244 U. S. 247: Hurley v. Commissiomr, 
257 U. S. 223; St. Louis Co. v. Company, 260 U. S. 
469; Cnited States r. Xcfc Orleans R. R., 248 U. S. 
507; Bankers ('ompa/ty v. City, 258 U. S. 328; Ide 
V. United States^ 263 U. S. 497. 


CONCLirSION 


Whetiiei-i the eoiiteiitioii of a])])ellaiit therefore 
be considered inider the j^eueral aspect of the power 
statute, under its (‘Xpress })rovisions and terms, 
under the rules and regulations promulgated by the 
Commission under authoritv of the Act, or under 
the actual provisions of the license which at)pellant 
accepted and under which it is now operating, it 
must i)(‘ concluded that it the Commission desires 
at this time to consummate its determination of the 


actual, original, legitimate cost of appellant's proj¬ 
ect, it is fully empowei*(‘d so to do. and appellant 
may not be heard to object. 

The procedui'e whi('h the Commission has fol¬ 
lowed for the })urpos(^ of tluis performing its duty 
is specifically set forth in the rules of practice 
which the Commission has adopted. (4^ee Rule 15 
(6). (7). (8). effectiv(‘ May 21. 1929.) Tlu^ present 
proceeding which appellant now seeks to enjoin is 
in direct accordance with such rules of practice. 
Tlu‘ Commission, therefore, lias not })roceeded arbi¬ 
trarily or unlawfully, but, on the contrary, has ])ro- 
ceeded in its regular, approved metliod, at a time 
deemed advisable l)v the Commission, to avseertain 
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and deteimine facts which, in the opinion of the 
Commission, must necessarily be determined now 
rather than at some other and later date. | 

I 

I 

We therefore submit that the objections and con¬ 
tentions advanced in the defendant's motion io dis¬ 
miss which was duly presented to the trial: court 
are sound, and that the ])resent action should be 
dismissed. 

Seth W. Richardsox, | 
As,sisf(fi({ Attorucu GenlivaL 

Leo a. Rover. 

United StafcH Aitorneii . 

! ' 

Aubrey Lawrexce, | 
Speciid Assisfimt to flic Attonujj Geney(d. 

J. y . Lawsox, 

j 

Acting General Comesel, \ 

Federal Foiver Com)nis^io)i. 
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APPENDIX 


Rules and. Regulations of Federal Power Com- 
AiissiON Referred to in Opinion of Trial Judge 
AND IN This Brief 


ke(;flation -jo.—AC(’ orNTS and 


REPOUTS 


Section 1. Eacli licensee shall as to each [)i'o.ject 
Tin(l(‘r license, except as })rovi(le(l in section 3 hereof, 
conform to such rules and reiiTilations as may be 
])rescribed by the commission from time to time for 
the estai)iishmeiit and maintenance of a system of 


accounts and for the kee])inj^ and })reserving of such 
books, records, and memoranda pertaining to the 
])roject and the project ae(*ounts as may be required 

])v the commission. 

% 

Sec. 2. In order to aid the commission in deter¬ 
mining the net investment of a licensee in any proj¬ 
ect, the licensee shall, upon oath, within a reason¬ 
able period of time, to ])e fixed by the commission, 
after the construction of the original project or any 
addition thereto or betterment thereof, file with the 
commission, in such detail as the commission mav 
require, a statement in duplicate showing the actual 
legitimate cost of construction of such project, ad¬ 
dition, or betterment and the price paid for water 
rights, rights of way, lands, or interest in lands; 
and the licensee shall grant to the commission or 
to its duly authorized agent or agents, at all reason¬ 
able times, fpee access to such project, addition, or 
betterment and to all maps, profiles, contracts, re- 

(:v_>) 
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ports of engineers, accounts, books, records, and all 
other papers and documents relating thereto. I 

* * * * * ; 

I 

t 

Sec. 5. A. Each licensee shall submit, at| such 
time or times as the commission may require, state¬ 
ments and reports, including full inforniationi as to 
assets and liabilities, capitalization, net investment 
and reduction thereof, gross receipts, interest due 
and paid, depreciation and other reserves, cdst of 
project, cost of maintenance and operation qf the 
project, cost of renewals and replacements qf the 
project works, and as to depreciation of the project 
works and as to production, transmission, usfe and 
sale of power; and shall make adequate provision 
for currently determining such costs and jother 
facts. All such statements and reports sluill be 
made upon oath, unless otherwise specified, and in 
such form and on such blanks as the commission 

may require. I 

* * * * ^ 

Sec. 6 . The commission reserves to itself thelright 
. to investigate and make any lawful order concern¬ 
ing any item or amount included in the cost of the 
original project or of any addition thereto or bet¬ 
terment thereof, whether such cost is incurred by 
the license during the period of the licenses or 
by a permittee or other person, natural or artificial, 
prior to the issuing of a license under the act! (pp. 
44,45). I 


KEOULATIOX 17.—AMORTIZATION RESERVES 


***** 

I 

I 

Sec. 3. Specified rate of return—Method of de- 
termming. —A. The specified rate of return ’’ 
upon the actual, legitimate investment of a licensee 
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in any project or projects shall, for the purpose of 
this regulation, be one and one-half (IV 2 ) times 
the weighted average annual inten^st rate payable 
on the par value of the bona fide interest-bearing 
debt of th(‘ licensee act nail v outstanding, in whole 
or in part, on account of tlie project ])ro])erty at 
the beginning of the ])eriod of amortization and of 
each calendar veai* ther(‘after: ProridccJ, That if, 
at the beginning of the })eriod of amortization or 

of anv calcmdar vear thereafter, the outstanding in- 

• • 

terest-bearing debt of the licensee on a('COunt of the 
proj(‘ct or ])r(dects under license, together with any 
otlun* woi'ks oi* })roperty o])erated in connection 
therewith, is less than 25 per cent of the actual, 
legitimat(‘ investment of tlu* licensee in said proj¬ 
ect or ])rojects, then and in such event for the cal¬ 
endar year next following tlie sj)ecit1ed rate of re¬ 
turn shall be two (2) times the legal rate of in¬ 
terest in the State in which the project, or the 
greater ])art thereof, is located. 

]>. In d(»termining sucli weighted average annual 
interest rate there shall be included the interest 
payable according to the terms of the bonds, notes, 
or other evidences of such debt, discount (or pre¬ 
mium) thereon, and expenses incurred in connection 
with the Issue and initial sale thereof, such discount 


(or ])remium) and ex})enses for such purposes be¬ 
ing prorated with res])ect to any item of such debt 
over the life of the security issued in respect there¬ 
of in the manner prescribed in the accounting rules 
and regulations of the commission. 

C. When an issue of bonds o rother evidence of 
interest-bearing debt is actually out.standing on ac¬ 
count both of project property and of nonproject 
})roperty, such issue, for the purpose of this section, 
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shall, unless otherwise provided in the lie|n, be 
prorated between project property and nonp|’oject 
property in the ratio of the actual, legitimate 
investment of the licensee therein, respectlively. 
estimated if not actually determinable. I 
D. The fixing of a specified rate of return for the 
l)urpose of this regulation shall not be condtrued 
as limiting in any degree whatsoever the authority 
of the commission, or of any other public a^’ency, 
in respect to the determination of a fair rate bf re¬ 
turn in any rate-making proceedings or in any pro¬ 
ceedings for the determination of the net ihvest- 
ment under the provisions of sections 14 aiid 15 
of the act, or in connection with any other matter 
not directly related to the administration of this 
regulation. | 

***** 


Sec. 5. Proportion of surplus earnings to he re¬ 
served .—Subject to the provisions of sectioii 6 of 
this regulation, the following proportions of! such 
surplus earnings shall be paid into and held iii such 
amortization reserve: Of all surplus earnings iup to 
and including 2 per cent upon the actual, legitimate 
investment, 30 per cent thereof shall be so paid ; of 
all surplus earnings in excess of 2 per cent and 
not in excess of 4 i^er cent upon such investment, 50 
per cent thereof shall be so paid; of all such surplus 
earnings in excess of 4 2 )er cent and not in excess 
of 6 2 )er cent, 70 per cent thereof shall be so paid; 
and of all such surplus earnings in excess of 6 per 
cent, 90 per cent thereof shall be so paid: Provided, 
That if at the end of anv calendar vear of the dmor- 

« %/ I 

tization period the commission shall find th^t the 
accumulated earnings of the licensee during the 
period of operation, including the first twentyj (20) 


I 

j 

{ 

i 



36 


years thereof, liave not yielded a fair return upon 
the actual, legitimate investment in the project or 
projects under license, the proportion of such sur¬ 
plus earnings for such calendar year and for suc¬ 
ceeding calendar years to be paid into such amorti¬ 
zation reserves shall be ten (10) per cent thereof 
until such time as the accumulated earnings of the 
licensee represent, in the judgment of the commis¬ 
sion, a fair return upon such investment for such 
period of operation (pp. 38-39). 

Pertinent RrLT:s of Practice of Federal Power 

Commission 

XV. rK<uK<T costs 


6. To the extent deemed desirable by the commis¬ 
sion the books, records, and accounts of a licensee 
or applicant whose statement has been ])laced upon 
the audits docket will be examined and audited for 
the purpose of verifying the statement submitted. 
Whenever agreeable to State authorities, and where 
the licensee or applicant is a public-service corpo¬ 
ration, such audits may be conducted in cooperation 
with representatives of State public-service com¬ 
missions. 

7. As audits or examinations are com])leted and 
reports thereon are made, conferences will be held 
with representatives of the respondent in endeavor 
to reach agveement upon the items which under the 
provisions of the act and under the rules and regu¬ 
lations of the commission may properly be entered 
on the fixed capital arcounts of the project. Repre¬ 
sentatives of State public-service commissions may 
be invited whenever appropriate to take part in 
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such conferences. If agreement is reached, la re¬ 
port and recommendations with respect thereto will 
be prepared for submission to the coimnissioii and 
will be made 2 )ublic for a period of not less than 15 
days before formal submission to the commiMon. 
If agreement is not reached, or if petition for inodi- 
tication of the proposed agreement or protest 
thereto is hied, and such petition or protest; pre¬ 
sents reasonable grounds for modihcation origives 
evidence of a substantial interest of the petitioner, 
of the protestant, or of the public in the matters at 
issue, the case will be transferred to the ‘‘hearings 
docket’’ and will be brought to hearing in the order 
in which appearing on said docket, unless, for! good 
cause shown, the case is advanced for hearing^ or is 
postponed. At the time of giving of notice of Ihear- 
ing the statement submitted by the respondent and 
the report of the auditors thereon will be inade 
public. I 

8. At hearings with respect to project costs, the 
respondent shall submit evidence in support of 
such items as the commission mav designated and 
may submit evidence of other items at option. 
Only such items will be permitted to be entered 
upon the fixed capital accounts of licensees a^ are 
supported by a(l(‘quate affirmative evidence cif ac¬ 
tual legitimate costs as defined bv the act aiid bv 
the rules and regulations of the commission. I 

9. When lu^arings have been completed, the! pro¬ 

cedure tb.e]*(‘after sluill be as ])i-ovided in section X 
hereof. | 

Id. Final action bv the commission will be iii the 

« ! 

form of a finding or order entered upon its minutes 
and served upon all parties to the proceedings. 
Stateinent |)repared in confonnity with such ihiid- 


I 

i 
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iiiu’ or order will be filed witli the Secretiiry of the 
Treasury as required by subsection (a) of section 4 
of the act (pp. 22-23). 


X. iu:hi:akin(;. ukaiuu'm.uxt. kki’onsidkratiox. axd 

UKVIKW 


1. U])on the conclusion of a hearing other than 
one before the coininission itself, and upon the com¬ 
pletion of the record therein, the executive secre¬ 
tary will prepare or cause to be prepared a report 
and recommendations upon the matter pending, to¬ 
gether with a proposed order, finding, or decision, 
which, before submission to the commission, will be 
served upon each party to the proceedings, and will 
be made public for a specified period, at the end of 
which time, unless petition has been filed for a re¬ 
hearing 01 * reargaiment before the officer conduct¬ 
ing the hearing and has been granted or is still 
pending, or unless petition has been filed for re¬ 
view by the commission, the proposed i*eport, rec¬ 
ommendations, order, finding, and/or decision will 
be presented to the commission for final action 
(p. 11). 


Provisioxs of License Referred to in the Brief 


Article 17. U])on the com])letion of the construc¬ 
tion of said project the Licensee shall file with the 
Commission a statement under oath in duplicate 
showing the actual legitimate cost of construction 
thereof as specified in Regulation 20, Section 2 of 
said rules and regulations of the Commission. 
Such statement shall inchide all proper and legiti¬ 
mate costs, whether incurred prior to date of is¬ 
suance of license or on and after such date; and the 



39 


T 

i 


Licensee shall, if requested by the Commisbion, 
show separately on such statement the iteinsj and 
amounts of cost incurred prior to the date of is¬ 
suance of license, with such other details with 

i 

respect thereto as the Commission may require. 

Each and everv item of cost included in such state- 

% 

ment shall be supported by proper vouchet* or 
other record: and any such voucher or record 
or certified copy thereof, in support of | any 
item properly includable in said cost shall become a 
part of tlie permanent records of said projectj and 
shall be kept and retained by the Licensee iij the 
manner required by the Commission. (R. 12.|) 
Article 20. After the first 20 years of operation 
of said project under this license, out of suitplus 
earnings thereafter, if any, accumulated in excess 
of a specified reasonable rate of return upoii the 
actual, legitimate investment of the Licensee in 
said project, all as defined in and determined bt the 
provisions of Regulation 17 of said rules and regu¬ 
lations of the Commission, the Licensee shal} es¬ 
tablish and maintain amortization reserves which 
reserves shall, in the discretion of the CommisbioiL 
be held until the termination of the license or b^ ap¬ 
plied from time to time in reduction of the net in¬ 
vestment. Such specified rate of return shalll be 
one and one-half (IV 2 ) times the weighted a'ver- 
age annual interest rate payable on the par v^lue 
of the bona fide interest-bearing debt of the Licensee 
actually outstanding, in w'hole or in part, on| ac¬ 
count of the project property at the beginning of 
the period of amortization and of each calendar 
year thereafter; such weighted average amiual in¬ 
terest rate being determined as provided in para¬ 
graphs B and C of Section 3 of said Regulation! 17: 

" 1 



40 


Provided, That if at the i)e.u‘iiniiiig of the period of 

anioi'Tizatioii or of aiiv calendar veai* thereafter, 

• • * 

the ontstaiidiiig inrerest-bearina' de!)t of the Licen- 
see oil account oi* the ])i‘oject or proj(‘cts under 
]ie(‘nsc. togetlier with aniy oth(‘r works or propei-ty 
o])ei-a{ed in connection therewitli. is l(‘ss tiian 25 iper 
('(‘lit of t]i(‘ actual. l(‘U'itiniat(‘ inv(‘stni(‘nt ol’ the 
Lic(‘ns(‘(‘ in said project or ])rojecls, tlien and in 

such (‘Vent for the calendar rear n(‘Xt followiim* tlie 

• ^ 

sp(‘citi(‘d rat(‘ of r(‘nirn shall l)(‘ two (2) times tlie 
lea'al rate of int(‘rest in th(‘ Stat(‘ of ]^(‘nnsvlvania. 

Subject to the ])rovisions of Section b of said 
regulation, tlie following pro])ortions of such sur- 
])lus (‘arnings shall lx* ])aid into and held in such 
amortization res(‘rves: Of all surplus earnings up 
to and including 2 ])er cent upon the actual legiti¬ 
mate investment, 30 ])er cent thereof shall lx* so 
paid: of all surplus earnings in (‘Xi'ess of 2 per 
cent and not in excess of 4 per cent upon such in- 
vestni(‘nt, 50 per cent thereof shall be so jiaid: of 
all surplus earnings in (*xcess of 4 per cent and 
not in excess of b jier cent, 70 tier cent thereof 
shall be so paid: and of all surplus earnings in 
excess of 6 iier cent, 90 per cent thereof shall 
be so paid: Provided, That if at the end of any 
calendar year of the amortization peidod the Com¬ 
mission shall find that the accumulat(‘d earnings of 
the Licensee during the x)eriod of oi)eration, in¬ 
cluding the first twenty (20) years ther(‘of, have 
not yield(‘(l a fair return upon the actual, legiti¬ 
mate investment in the proj(H't or projects under 


license, the;proportion of such surplus earnings for 
such calendar vear and for succeeding calendar 
years to be paid into such amortization reserv(\s 
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shall be ten (10 ) per cent thereof until such time as 
accumulated earnin^i’s of the Licensee represeijit, in 
the judgment of the Commission, a fair return 
upon such investment for such period of operation. 
(R. 14.) I 

1 

I 

I 

i 
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I 

I 

i 


i 

I 




r. 5 COVERNVENT PRINTING OfficE: 1932 






